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ABSTRACT

In this thesis, | take a gender perspective to consider how Herodotus presents the rule of law
in the Histories. Demaratus introduces Xerxes to the Spartan military nomos which compels
men to ‘win or die’, making it an external despotic force to be feared more than the command
of a tyrant. However, Herodotus as narrator observes that people have an internal attachment
to their own rules, which include the regulation of gender performance and involve women as
much as men. | show that, although most women were excluded from legal and political
institutions, devalued by gender ideology, and prevented from exercising power, they were
involved in the regulation of everyday life, which is a key aspect of the rule of law in the
Histories. | adopt a socio-legal methodology to examine how women and men live with a

variety of rules, political, religious and social, and adopt a range of strategies to do so.

The rule of law is also a normative ideal which is used by Herodotus to interrogate power, in
particular the nomos of tyranny. | use a range of case studies to show how a focus on gender
helps us to think about abuse of power, excess and arbitrariness. For Herodotus, respect for
nomos is necessary whatever one’s status and gender, and operates within a network of
relationships, depends on the performance of appropriate roles and is contingent on
reciprocity. | argue that the rule of law is a powerful force in the Histories precisely because

it combines external coercive force, internal rule of conduct and normative ideal.
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LIVING WITH THE RULES: THE RULE OF LAW AND GENDER IN

HERODOTUS’ HISTORIES

INTRODUCTION
1. Argument

At the heart of the concept of the rule of law is the idea that society is governed

by law.!

I think Pindar was right to say in his poem that law is king of all
opOdc pot doxéer Ilivdapog morfican vopov méviwv Pociiéa ercog eivat

(3.38.4)°

In this thesis, I investigate Herodotus’ concept of the rule of law, and argue that he is
committed, like Lord Reed, to the idea that society is governed by law. The rule of law is a
fundamental principle in the Histories, which Herodotus uses as part of his historié to
evaluate, as well as describe, events and characters, to interrogate questions on justice, law
and its role in a community, and to show that everyone, whether tyrant or slave, male or

female, Greek or non-Greek, must live with the rules.

I argue that the rule of law has three strands. It is an external coercive force which acts as a
constraint on women, as well as other subaltern groups, by excluding them from legal and

political institutions within which they have no agency or authority. However, the rule of law

! Lord Reed in R (Unison) v Lord Chancellor [2017] UKSC 51: [68].

2 Herodotus, Histories. All references are to Herodotus® Histories, except where reference is made to
other texts where a full citation will be given. Translations are my own, made in consultation with the
editions and translations listed in the bibliography.



also operates as an agent of social cohesion, identity and control within communities, in
which women in the Histories feature prominently as actors, speakers and figures of authority
as well as voiceless victims of male power. Finally, the rule of law in the Histories is a
normative ideal which applies to everyone, whatever their gender or status. The unequal
position of women, both institutionally and ideologically, means that men in power are often
shown to underestimate female capacity to make judgments, to act rationally or strategically,
or to influence events. As a consequence, they ignore the rules which regulate their
relationships with women and suffer accordingly. The rule of law also operates in a world
‘permeated by the divine’ in which the gods are believed to punish those who ignore limits
which are implicit in the unwritten laws of the gods and of communities, who exercise power

in an arbitrary way, and who show excessive confidence in their own abilities and powers.?

| take a novel approach in that | consider the rule of law in the Histories from a gender
perspective. | argue that law is as much about the regulation of social and cultural life, which
involves women as much as men, and is part of everyday life, as it is about institutional
practices which exclude women and reinforce an ideology of female inferiority, and | show
that Herodotus uses the principle of the rule of law to interrogate power. | propose a wider
model of the rule of law than the one used by most modern scholars. | argue that, if we view
the rule of law through the prism of gender, we can fully appreciate that it is a powerful force
in the Histories precisely because it combines external coercive force (law as despot), internal

rule of conduct (law as king) and normative ideal.

3 Cairns 2019: 87-91(quotation).



In my introduction, therefore, I will review scholarship on the rule of law in ancient Greece,
arguing that, in relation to Herodotus’ Histories, we can only make sense of gender in relation
to law if we adopt a much wider definition of law than the one embedded in institutions such
as the law court, in which adversarial litigation is the norm and which uses the speeches of the
forensic orators in 4™ century BCE Athens as its source material, appropriate for a study of
Athenian law. | use the theoretical model of law developed by H. L. A. Hart, and apply his
argument, that rules have a social as well as a legal dimension, to my analysis. | also use the
work of the legal realists, the model of legal pluralism, and feminist legal theory to argue for a
definition of the rule of law which applies to everyday life as well as to formal institutions.
Finally, I apply a sociological model to the question of how to ‘live with’ the rule of law,
arguing that, for Herodotus, nomos is king precisely because it is multi-faceted. It acts as a
restraint on those who think the rules do not apply to them, it also reflects law in action,
where rules can be manipulated and played with as well as obeyed, and it encompasses the
rules of everyday life, which women as well as men enforce, and which apply to the domestic

as much as the public sphere, as well as the institutional rules which exclude them.

I will also review scholarship on the topic of women in Herodotus, arguing that a gender
rather than a female perspective is preferable, since Herodotus shows men as well as women
having to perform prescribed gender roles, and being influenced by gender stereotypes which
Herodotus shows are often misleading. | consider not only the content of gender norms but
also how those norms are applied in practice. | argue that a polarity approach to gender, based
on the binary opposition of men and women, does not reflect accurately the range of roles
performed by both genders in the Histories, for example, in negotiating hierarchies within the

royal oikos. | argue that Herodotus destabilises the binary opposition of male and female by



showing the disjuncture between the rhetoric of female inferiority and the agency and
authority of some women in his wider narrative, by characterising men and women in a
nuanced and complex way, and by showing men who do not live up to gender expectations, as

well as women who defy those expectations.

Herodotus shows gender to be a social construct, rather than an innate characteristic of men
and women, by making the performance of gender a nomos which is changeable, can be
deceptive and depends on the judgment of others, thereby conflicting with ideological
constructs which posit the essential difference between male and female. Nevertheless, the
binary opposition of male and female is a key signifier in the Histories of relationships of
power, supported by an ideology in which the male/female divide is ‘outside human
construction, part of the natural or divine order’.* I will, therefore, address the tension
between practice and ideology when considering relationships of power between men, and

between women, as well as between men and women.®

2. Scope and Evidence

My subject matter is the rule of law and gender in Herodotus’ Histories and my focus is on
how both women and men ‘live with the rules’. My approach, therefore, is a socio-legal one,
analysing how Herodotus shows law embedded in its social and cultural context. | base this
thesis on the text constructed by Herodotus; he is responsible for the narrative,
characterisation of groups and individuals, and the speech he gives to some of them. |
consider Xerxes, therefore, as a character in Herodotus’ text, not the historical figure.

Similarly, the Amazons in the Histories, | will argue, are not intended by Herodotus to reflect

* Scott 1986: 1073.
® Griffin 2018: 377.



the historical reality of a nomadic society in which women exercised power but to be a
thought experiment on difference. In this thesis, I use ‘narrator’ in the narratological sense.
Herodotus is the ‘representative of the author in the text’ who gives us an ‘external’ view of
the nomoi he investigates, though he often relates the ‘internal’ view of his characters. He tells
his story after the event, using prolepses to anticipate outcomes, he also displays his travels
and his research and from time to time presents his own arguments and conclusions, as

narrator.®

I have chosen to focus on nomos because it is a recurrent theme in the Histories, and on two
occasions it is described as a rule, firstly by Herodotus, as narrator, observing that law is king
of all (vopov mévtov PBaciiéa, 3.38.4) secondly, in a speech given to Demaratus, who tells
Xerxes that Spartan men are motivated to fight by law as master (deondtng vopoc, 7.104.4).
Both examples engage with gender; in the first instance, the rules to which communities are
attached are practised by both men and women, and prescribe appropriate performances of
gender as well as other roles. In the second instance, the Spartan nomos is directed at the
military male and, as | will show in chapter 5, is reinforced by an ideology of female
inferiority which feminises the man who fails to live up to gender expectations, but also by

social scrutiny and judgement, involving both genders.

® See de Jong 2001: xv for definition of narrator; 2013: 257-267; Baragwanath 2008: 33; 2012: 30.



3. The rule of law

3.1 Law as master
It was Amasis also who made the rule that every Egyptian declare his means of
livelihood to the ruler of his district annually: failure to do so or to prove that one had

a legitimate livelihood was punishable with death

vopov te Atyuntiolst Tovde Apacig €6TL O KOTOOTNGOS, ATOOEIKVOVIL ETE0G EKAGTOV
@ voudpyn mavta Tva Atyvmtiov 60ev Podtor pn 6 moitedvro tadTo pndE

amoaivovta dkainv {onv i00vesOar Bovdrte (2.177.2)

Amasis’ nomos reflects the coercive aspect of law which is found in the legal command and
sovereignty theories of Hobbes, Bentham and Austin, who hold that a legal system is based
on duty-imposing rules which create obligations though external pressure; one man is forced
to do what another tells him.” A lawgiver gives commands which prescribe or proscribe a
series of acts or course of conduct, placing obligations on the citizen or subject, and imposing
sanctions for disobedience. Harris refers to these theorists in his analysis of the rule of law in
ancient Greece, the ideal of which, he argues, was ‘one of the most important Greek values’,

and he sets out four key attributes of law, namely, that it is enforced by political authority, is

" Hobbes 2012: 820-1 in Leviathan (original publication 1651) writes ‘Law is the Commandment of
that Man, or Assembly, which has sovereign authority in the commonwealth and who alone has the
right to make laws and to punish those who break them’ and any other rules not prescribed by the
sovereign are counsel or advice not law; Bentham 1970: 18-20 in Of Laws in General (original
publication 1782) argues that law is from the sovereign to whose power the party in question is
subject; Austin 2000: 13-17 in The Province of Jurisprudence Determined (original publication 1832)
writes that every law or rule is a command, binding/obliging the subject, imposing a duty to obey, with
‘liability to evil’ (i.e. sanction), for disobedience or violation of duty. Hart 1961: 60 summarises
Austin’s doctrine as ‘habitual obedience to orders backed by threats’. On Bentham and Austin, see
Wacks 2005: 42-67 with bibliography.



intended to have widespread or universal application, is prescriptive about conduct and

contains a sanction.®

Both Harris and Canevaro draw parallels between ancient and modern concepts of the rule of
law. Canevaro argues that the rule of law in classical Athens, based on rules which defined
the requirements for enacting law, a system of due process, that is a trial system, and the use
of oaths and rhetorical commentaries to enforce and clarify the law, conformed to both
ancient and modern concepts of the rule of law.® Harris also considers that the Athenians had
a similar concept of the rule of law to the one we have today (begging the question who ‘we’
are), namely that the law applies equally to all, all officials are accountable, all regulations are
accessible, adjudicative procedures are fair, and there is no punishment without trial.
However, he acknowledges that the lack of belief in universal human rights, the fact that
captives in war had no rights, and the use of torture are all significant differences between an
ancient and modern concept of the rule of law.'® In drawing parallels between the ancient and
the modern concept of the rule of law, both scholars refer to the work of those whose focus is
on the modern concept; Canevaro cites the work of Tamanaha, Harris quotes from Bingham’s

book The Rule of Law.

However, there is a significant problem of definition, as Tamanaha acknowledges. He regards
the rule of law as ‘the preeminent legitimising political ideal in the world today’ and ‘a major
achievement deserving of preservation and praise’ but also recognises that the tension

between law as a restraint on democracy and law as a product of self-government, was one

8 Harris 2004:1-8, 26, 48; 2013: 2-10 on rule of law in democratic Athens.
% Canevaro 2017: 213-216.
% Harris 2013: 2-10. Lanni 2008: 481-486 on lack of protection for non-combatants in war in ancient

Greece.



which existed in classical Athens and has continued throughout history.'* He also recognises
the difference between ‘thick’ and ‘thin’ definitions of the rule of law. A ‘thick’ definition in
modern terms means a link to liberty and democracy, a commitment to human rights and a
constraint of state power, whereas a ‘thin’ definition makes law the instrument of government
and concentrates on the protection of individual rights, such as property, contract, privacy and
autonomy, the efficient administration of justice and stable governance. The ‘thick’ definition
can become contested in a legally pluralist world where global capitalism and liberal
democratic norms clash with customary or religious norms or local methods of dispute
resolution. The ‘thin’ definition, however, can be used by tyrants or can, for example, legalise

slavery, as in 19" century CE America.*?

Bingham ‘roundly rejects’ a ‘thin’ definition, since respect for human rights and good
governance are ‘inseparably linked; the rule of law requires that the law afford adequate
protection of fundamental human rights’."® These fundamental human rights are to be found
in the Human Rights Act 1998, incorporating the articles of the European Convention on
Human Rights, and include the prohibition of torture, slavery and forced labour, and no
discrimination on the grounds of sex, race, colour, language, religion, political or other
opinion, national or social origin, association with a national minority, property, birth or other

status.**

If we view the rule of law through the prism of gender, therefore, there is a huge gap between

the modern ‘thick’ definition and the ancient concept. Harris has to concede that, in gender

" Tamanaha 2004 4, 10.

'2 Tamanaha 2004: 91-96; Tamanaha 2011: 1-17 on the rule of law and legal pluralism in development
projects.

3 Bingham 2010: 67, 84.

' Bingham 2010: 70-1, 80-1 on Articles 3, 4 and 14 of European Convention on Human Rights 1950.



terms, Athenian women were not agents in court proceedings, having to rely on male relatives

to bring law suits on their behalf.*®

Legal and political rights were accorded to Athenian male
citizens; there was no concept of fundamental human rights and non-discrimination between
different groups, as the basis for the rule of law. As Livingstone points out, the underlying
status quo in democratic Athens was gender-based and wealth-based inequality.*® This point
is also well made by Osborne, who argues that the exclusion of women from the law courts
was part of an ideology which explicitly discriminated against women to achieve
homogeneity within the Athenian male citizen group, making the court an ‘arena for
competition for a self-selecting elite, not a tribunal before which all have the right to

appear’.’’ | do not think it is sustainable, therefore, to import contemporary ‘thick’ definitions

of ‘the rule of law’ into classical Athens, let alone the wider world of the Histories.

Tamanaha, however, concludes that the ideology of the rule of law has a restraining influence
on those in power, and the concept of the rule of law should be used as a restraint on
government tyranny, prompting evaluative questions on necessary limits on government, the
justice of laws, the good of the community.'® Bingham also regards the rule of law as an
important bulwark against tyranny, noting that the European Convention on Human Rights
was a response to the tyranny of Nazi Germany and Communist USSR.*® The arbitrary use of
power, and the lack of restraint on the exercise of that power, as Bingham points out, leads to
‘the midnight knock on the door, the sudden disappearance, the show trial, the subjection of

prisoners to genetic experiments, the confession extracted by torture, the gulag and the

% Harris 2013: 6-7. See also Schaps 1979: 4-5, 17; Just 1989: 26-30; Todd 1993: 201.

' Livingstone 2016: 62n.13.

' Osborne 2010: 415-6. Stehle 1997: 117 - democratic ideology rejected women as representatives of
the community,

'® Tamanaha 2004: 137-141.

¥ Bingham 2010: 67. Harris 2004: 83-4 also makes this point.



concentration camp, the gas chamber, the practice of genocide or ethnic cleansing, the waging

of aggressive war’. %

A key question for Herodotus was the extent to which tyranny was compatible with the rule of
law. Is the tyrant subject to any rules at all, or is all authority concentrated in him as monarch,
with power to govern arbitrarily and without constraint? This is the accusation made by
Otanes in the Constitutional debate, that a monarch subverts a country’s ancient rules, rapes
women and kills men without trial (vopoid te Kivéer mdtpla kol Praton yovaikog ktetvel 1€
axpitovg, 3.80.5). I will argue that Herodotus uses gender relations to think about power and
excess, and to interrogate the extent to which the king is bound by reciprocal obligations. If
all his subjects are slaves, what protection do they have? Is he the only source of legitimacy?
Cambyses, for example, does consult an authority other than himself, the royal judges, but
they, out of fear, tell him that he can ‘do what he wants’, thereby authorising him to act
without constraint, as he does when he assaults his wife/sister, killing her and their unborn
child (3.32). Sometimes, therefore, Herodotus highlights the importance of the rule of law by
its absence, through the arbitrary and unchecked abuse of power by tyrants, often involving

gender transgressions.

One of the questions | will ask in this study, therefore, is what the rule of law meant to
Herodotus, and I will argue that, as with modern definitions, it has both a ‘thick’ and a ‘thin’
aspect. The ‘thick’ concept of the rule of law in the Histories is linked, | argue, to recognising
human limits and boundaries (to avoid divine sanction or punishment by the gods), and for

this reason there are two aspects of Canevaro’s argument which I find helpful in thinking

20 Bingham 2010: 9.

10



about the concept. Firstly, he opposes eunomia to hubris: eunomia is linked to order, rules of
behaviour, proper dealings with others, including the gods, respect of one’s own and others’
rights and prerogatives, and knowing one’s place, whereas hubris means overstepping the
mark, improper, disrespectful or dishonourable dealings with others, including the gods.*
This is a much wider concept of the rule of law than one based on political institutions. It
reflects the unwritten rules of family, community, and the gods, who are believed to intervene
when power is exercised by those who think the rules do not apply to them and forget human

limitations.

Secondly, Canevaro argues that the rule of law was a normative ideal in the ancient Greek
polis and that even tyrants had to show a law-abiding aspect, even if this was rhetoric rather
than reality.?® It is an ideal which, | argue, Herodotus is committed to, and which he uses to
assess, and distinguish between, those who exercise power, whether Greek or non-Greek.
Whereas Cambyses uses legal precedent to ‘do what he wants’, Darius commits to a form of
due process when dealing with Intaphrenes’ revolt, in that he interrogates all the co-

conspirators before imprisoning Intaphrenes and his male family (3.118).

3.2 Hart’s model of law

The Austinian model of law, as an order backed up by threats, has been criticised by another
legal theorist, Hart, who argues that it does not reflect the variety of laws in society, or the
infrastructure required to produce a fully functioning legal system. In addition, it does not

acknowledge the ‘internal’ aspect of rules or the duties those rules impose on a sovereign as

2! Canevaro 2017: 220 n.32. | use this wider definition of hubris in this study, rather than as a legal
offence in classical Athens, as examined by Fisher 1990: 123-138.
% Canevaro 2017: 222-231.
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well as a subject.® Hart recognises that the model of law as orders backed up by threats is to
be found in criminal law, which creates rules which we have a duty to obey, and are punished
for violating. The sanctions attached to breaches of the criminal law also have a social
function in that they are intended to act as a form of deterrence.®* However, Hart argues that
there is a category of law not based on orders backed up by threats. Some laws are power-
conferring, as well as duty-imposing, that is, they give rights as well as impose obligations,
enabling those in the community to, for example, enter into contracts, negotiate marriages,
make wills. In the Histories, a number of nomoi have a power-conferring as well as a coercive
aspect; for example, a political agreement between 12 Egyptian kings is secured through

marriage alliances, making nomos here a form of dispute resolution:

[They made] it a rule of their kingship that none of them should try to depose any of
the others or attempt to gain more territory than any of the others, but that they

should be firm friends and allies.

oVtot &mryapiog Tomcapevol EPUGIAEVOV VOLOLGL TOTGISE YPEDUEVOL, PITE KOTOPEELY
AMAovg prte mAéov TL SilnoOon Exsv OV Etepov oD ETépov, eivai e ikovg Th

uaiota. (2.147.3)

Secondly, Hart argues that any legal order has to have secondary rules, which provide
certainty, flexibility and an efficient method of adjudication.?® The first of these secondary
rules is the rule of recognition, ‘the foundational rule in a legal system which identifies the

sources of law in that system and imposes a duty to give effect to laws emanating from those

?> Hart 1961: 26-28.
** Hart 1961: 27.
% Hart 1961: 79-96 on law as union of primary and secondary rules; MacCormick 2008: 134-5.
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sources’.?® The rule of recognition has a wider application than modern liberal democracies,
as commentators have noted; it can be practised by a population accepting the succession of a
king.27 It creates a ‘system of reciprocal, legitimate expectations’, providing a rule which
guides conduct and is the basis for criticising those who fail to comply.”® Hart’s next
secondary rule empowers individuals and groups to change the rules, and his third secondary
rule, of adjudication, gives individuals and groups the authority to decide disputes. These
rules in combination, therefore, allow for identification, modification, and adjudication of the
law, within an institutional framework.? In chapter 1, I will explore the origin of nomos, the
role of the lawgivers Solon, Lycurgus and Deioces in creating institutions, and, in chapter 2, |
will consider the extent to which the exclusion of women from those institutions is significant

to Herodotus’ analysis of the rule of law.

Hart’s third criticism of Bentham and Austin is that they fail to recognise the force of those
‘internal’ rules which threaten those who deviate from the norms of the group. Members of a
community are expected to internalise these rules, which are associated with ‘normative’
language such as ‘ought’ and ‘must’; ‘violation of a rule is not merely a basis for the
prediction that a hostile reaction will follow but a reason for hostility’.*® Law imposes
obligations on members of the community based on societal control, making nonconformity
or deviance unacceptable. Rules have a social as well as a legal dimension, which require
consideration of how those rules are perceived by community members and how normative

behaviours are enforced.

%% Lord Reed in Miller [2017] UKSC 5: 223 (dissenting) in majority decision by Supreme Court that
Act of Parliament is required to authorise ministers to give notice of the decision of the UK to
withdraw from the European Union.

2’ Shapiro 2001: 152-154.

?® Coleman 2001:116-120.

2 MacCormick 2008: 134-6.

% Hart 1961: 55-56, 86- 88. Hart’s italics (reason, p.88)
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Scholars of ancient law have identified this ‘internal’ aspect of law. Ostwald argues that the
meaning of nomos goes further than Heinemann’s definition of ‘a rule which is valid for a
particular group of people’.31 It has to be acknowledged and accepted, signifying ‘an order
which is or ought to be generally regarded as valid and binding by members of the group in
which it prevails’.** An aspect of nomos, therefore, is belief, opinion, point of view and
intellectual attitude.** Nomos combines practice and ideology, defined by Missiou as ‘a
relatively coherent system of beliefs and values, traditions and purposes, connecting the
institutional networks of a given society with its emotional affinities’.>* In the Histories, we
identify many cases where the sense of obligation is based on internal conviction not external
pressure; the word nomos conveys belief and attachment. Herodotus’ position on the ‘internal’

aspect of nomos is set out in Book 3:

If one were to command all peoples to choose the best rules in the world, each group
would, after due consideration, choose its own; each group regards its own rules as

being by far the best.

€l yap T1g Tpobein miot dvOpdmoilot EkAEEacHaL KEAELMOV VOLOLG TOVG KAAMGTOVG €K
TOV TAVTOV VOp®V, Olackeyduevol dv €hoioto €KaoTol TOVG £MLTAV: 0VTM

Vopifovot moAAOV Tt KOAMGTOVS TOVC EMVLTMY VOpOLG EkacTot sivat. (3.38. 1)35

3! Heinemann 1945: 65 das bei einer Gruppe von Lebewesen ,,Geltende”

%2 Ostwald 1969: 54; 1986: 85-88; Hall 1997: 30 on social identity as the internalising by individuals
of ‘shared group norms and values’; Humphries 1987: 217 defines nomos as ‘accepted and established
rules of conduct handed down from the past’; Blok 2002: 227 on nomos as a sovereign force in
people’s behaviour; Cartledge, Millett and Todd 1990: 11-12 on law, society and politics meeting in
the idea of nomos; Hunter 1994: 5, 116 on social control as an aspect of nomos.

33 Ostwald 1986: 37; Demont 2013: 42.

3 Missiou 1998: 181n.1.

% For the most part, | translate nomos as ‘rule’ in this thesis, because the English word conveys both
law and custom, coercion and regulation.
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The rule of law in this instance is an ‘internal’ rule which makes nomos king of all. *® People
are attached to their own rules, however strange or abhorrent they may seem to others, and
people assert the superiority of their laws over those of other peoples. The Scythians, for
example, reject others” nomoi, punishing those who try to introduce them (4.76.1). The power
of law is based on social control and communal pressure; these are the rules of the group,
which must be internalised, they confer a sense of belonging, of collective identity. Munson is
right, therefore to identify both the external and internalised aspect of nomos: ‘the cause of the
‘must’ is the force of nomos ... the only important category of internal psychological motives

that Herodotus denotes with dvéryxn words’.’

What does ‘living with the rules’ mean in this context? In his work, Herodotus emphasises the
diversity and variety of laws, and he shows that there are social, cultural and religious rules
which are part of everyday life, and are enforced by communal pressure. In contrast to the
battlefield, the law courts or the assembly, women are part of this community, which is bound
together by ties of family, religion and shared rules.® This ‘internal’ attachment to one’s own
rules is an important aspect of the intersection between nomos and gender, because there is
sometimes a disjuncture between what characters believe about female capacity and how

women in practice perform gender roles and enforce the rules.

% Marincola 2006: 19; Asheri 2007: 44; Baragwanath 2015: 23; Thomas 2000: 125-6; Munson 2001b:
67-72; Rood 2006: 298-300; Demont 2013: 37-45.

%" Munson 2001a; 43-44.

%8 Just 1989: 23. Brock and Hodkinson 2000: 11. Osborne 2011:102-3; Blok 2013: 163-4; Zacharia
2008: 54; Zweig 1993: 167; Parker 2011: 240-243.
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However, it is important to acknowledge that this acceptance of rules is not absolute or
unquestioned. Marmor criticises Hart’s theory of rules, whereby most people regularly act in
accordance with the rule and manifest a normative attitude towards it, criticising deviant
behaviour and exerting social pressure to enforce conformity, arguing that this does not
explain why people follow the rule, nor how the rule arises. He argues that social conventions
arise out of contest, where agreement cannot be reached. He contrasts the basic cooperative
objective of ordinary conversations with the non-cooperative form of communication in a
legal context, when people display strategic behaviours. Legal praxis, therefore, is like a
game, which requires skill and tactics and is inherently competitive.*® He draws a distinction,
therefore, between rules and strategy.*® I will develop this argument in this thesis, arguing that
‘playing by the rules’ sometimes involves negotiating with power or authority; some do it

better than others.

Finally, Hart points out that even a penal statute may include duties on those who make the
law as well as on others. I will explore this in greater detail when | consider how Herodotus
shows the consequences for tyrants who do not ‘live with the rules’, which include the rules
of the oikos. For now, | highlight one example of compulsion on Xerxes, when he is forced to

accede to Amestris’ request:

the rule compelled him (for at this royal banquet in Persia every request must of

necessity be granted)

VO Tod vOpov &Egpyopevog, OtL dtvyfoar TOv xpnilovia ob oer dvvatov EoTi

Baoiiniov deinvov mpokeyévon (9.111.1)

% Marmor 2001: 195-201; 2008: 437-439.
49 MacCormick 2008: 59.
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To summarise, Hart’s model of law is one in which primary rules of obligation (to perform
certain actions and desist from others) include those customary laws based on social control,
and also require secondary rules which provide an authoritative version, allow for change and
determine how a dispute is to be adjudicated and by whom.** This model provides a useful
tool for analysing nomoi in Herodotus because it reflects not only the external coercive aspect
of law but also its function as an agent of social cohesion and control, having a role in
constructing, but also at times contesting, social expectations, ideologies and institutional
inequality. Moreover, it recognises the diversity of nomoi in the Histories and highlights

reciprocity and legitimate expectations, as well as command and control.*?

Hart’s model, however, has its limitations for analysing the concept of the rule of law in the
Histories because he had in mind institutional structures (a law-making body, an
administration whose officials accept the rule of law, and a judiciary which is authorised to
decide disputes) whose workings could be analysed. In the case of Miller, the Supreme Court
had to make a decision on the rule of recognition: did authority rest with the executive or
parliament to make the decision to trigger Article 50 to leave the European Union?*?
However, the institutional significance of both institutions was not in question. Similarly,

Bingham’s definition of the rule of law, that ‘all persons and authorities within the state,

whether public or private, should be bound by and entitled to the benefit of laws publicly

“! Hart 1961: 89-95.

*2 For this reason, I prefer Todd’s broader definition of nomos as ‘perhaps best studied not as a source
of juridical principles but rather as a way of understanding how particular ancient societies perceived
and regulated themselves’ to MacDowell’s; ‘law approved or imposed by a community/ruler with
sanctions for infringements’, both in Hornblower and Spawforth (eds.) Oxford Classical Dictionary
2012: 811, 802.

* Miller [2017] UKSC 5.
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made, taking effect generally in the future and publicly administered in the courts’ requires an

institutional structure.**

In classical Athens, likewise, we read the Athenian orators within the framework of the
institutions of the assembly, Council and law courts, and Harris is right, | think, to analyse
Athenian law within this institutional framework. He uses the work of March and Olsen on
the role of institutions in politics to argue that rules and procedures shape conduct; in other
words, they are not merely the arena within which politics takes place.*® In some ways, March
and Olsen’s work mirrors that of Hart in that they recognise that rules can be both external
coercion and part of a code of appropriate behaviour which is internalised through
socialisation and education. Moreover, they argue that courts are not only areas for
contending social forces but also structures which define and defend norms and beliefs, and
places which impose standards and procedures.*® However, I will argue that this ‘institutional’
approach is not appropriate for a study of the Histories. One aspect of my argument, which |
develop in chapter 2, is that Herodotus’ methodology is not based on the institutions of the
law courts, or on written statute or forensic oratory, but still deals with key legal methods of

evidence-gathering, interpretation and judgment through speech.

4. Law as a tool: the model of the legal realists
For this reason, I now consider an alternative model, that of legal realism, which considers the

practice of law in societies, such as that of the Cheyenne Indians, which did not have written

* Bingham 2010: 8.
5 Harris 2013: 8.
6 March and Olsen 1989: 16-19.
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laws, but clearly had means of resolving disputes and regulating their community.*” This has
been the starting point for those scholars of the law of classical Greece (mainly Athens and, to
a lesser extent Sparta and Gortyn) who adopt a comparative methodology, using cross-cultural
material from anthropology, to include contemporary Mediterranean communities and the
‘trouble-cases’ of legal anthropology, drawing on the work of legal realists, Llewellyn,
Hoebel and Pospicil. Their functionalist approach emphasises the practice rather than the
theory of law, and uses an interdisciplinary approach, interrogating the work of sociologists,
anthropologists and psychologists, to consider law in the context of social practice; what do
people do with law?*® As Llewellyn puts it in The Bramble Bush, a lecture to law students:
‘This doing of something about disputes, this doing of it reasonably, is the business of law’. %
Law should be seen ‘merely as a batch of tools to get jobs done in a culture’, in the context of
diverse and sometimes conflicting levels of control-systems (what he calls “law stuff”) in any
complex society.® Hoebel also argues that the functions of laws are to maintain social

integration through norms, to authorise physical coercion as a way to maintain order, to

dispose of ‘trouble cases’, and to adapt to social change when necessary.™*

Those scholars, therefore, who adopt the approach of the legal realists, and whose focus is
democratic Athens, ask ‘how law functions and is practised in a polis’.>* They argue that the

rule of law intersected with the interests of the demos, rather than being in opposition to it,

*" Llewellyn and Hoebel 1941 The Cheyenne Way.

“® Leiter 2001: 369-370.

* Llewellyn 2008 (original lecture 1930): 5. Hoebel 1954: 15 on the process of law as an aspect of the
total system of social control maintained by a society, 124 on legal decisions not codes as essential
feature of law; Llewellyn and Hoebel 1941: 341-346 on ‘trouble cases’ including murder, violation of
hunting rules, banishment of female for aborting a foetus and punishing those who spoke false oaths.
%0 Llewellyn and Hoebel 1941: 42, 52.

*L Hoebel 1954: 275.

%2 Cohen 2005: 5 (quotation); Hunter 1994: 7; Just 1989: 8, 82; Todd and Millett 1990: 14-18; Todd
1993: 24-26.
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and they relate litigation to ‘cultural values of competition, aggression and wiliness’.>® They
also argue that the motivation for legal suits was often the desire for revenge, the need to
protect reputation, or a means to perpetuate rather than resolve disputes.>* Scholars who adopt
this approach, therefore, emphasise ‘law in action’, and focus upon legal processes rather than
formal legal structures, seeking to contextualise law rather than analyse its internal logic, and
seeing law as more dispute resolution than an objective search for justice.>® Foxhall argues
that the courts emphasised techniques of persuasion, not legal technicalities, and there was no
sense of the autonomy of law; for her, law, for Athenians, was a tool not a master.>® Christ,
however, argues that whilst the development of legal rhetoric was far more prevalent in
classical Athens than an emerging jurisprudence, those who litigated had to appeal to the

jurors’ sense of fairness, as well as protect their own prestige and reputation.>’

This debate concerns democratic Athens and so, for the most part, is beyond the scope of this
thesis, but I will address the issue of ‘law in action’ which the debate provokes. I argue that
the model of Pospicil, one of the legal realists, is the most helpful in analysing the rule of law
in the Histories, because it recognises the role of law in everyday life as well as its
institutional place in law courts, law codes and a judiciary and legal profession, but also
acknowledges the coercive aspect of law, whether formally or informally instituted, which is
sometimes missing from the analysis of those scholars who take a ‘legal realist’ approach to
Athenian law. Pospicil’s aim was to formulate an analytical concept of law that could be

applied cross-culturally. His definition of law does not refer, therefore, to a sovereign or king

>3 Christ 1998; 4.

> Cohen 2005: 11 (quotation); Christ 1998: 4, 22-23; Todd 1993: 67-68.

% Todd and Millett 1990: 14; Osborne 2011: 193, 200-204. Cohen 1990: 160-161 argues that
sometimes the aim of litigants was to manipulate rather than resolve conflicts.

% Foxhall 1996: 6-7.

>’ Christ 1998: 34-36, 223-224 - litigation was related to reputation, the desire to protect tmé and
pursue timoria.
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but to the legal authority within a group, that is, those who have power to enforce an
imperative decision (you must behave in this way), by way of a sanction (which can be
physical or psychological), in a dispute between parties on rights and obligations, and who

intend their decision to be applied universally (to all similar problems in the future).*®

This analysis has some parallels with Harris’ examination of the Greek ideal of the rule of
law. However, PospiCil questions the idea that law is the property of society as a whole rather
than subgroups within it, seeing this idea as ‘a characteristic of a modern Western
Weltanschauung which thinks in terms of dichotomies’ and uses evolutionary explanations; if
‘civilised’ people are rational, then ‘primitive’ people are irrational.>® He suggests this may be
a legacy of the ‘well-elaborated and unified law of the Roman Empire ... had classical Greece
exercised such influence over the minds of our civilisation, our traditional concept of law
might have been much more flexible and, cross-culturally speaking, ‘realistic’.® He argues
that there is a plurality of legal systems within any society, with each functioning subgroup
regulating its members by varying forms of social control, with the result that the individual
may be subject to several legal systems. Though he distinguishes between authoritarian law,
regarded as unjust by most people, and requiring external sanctions and enforcement, and
internalised custom, which is followed by most of the group, he also points out that what

wider society may regard as custom, members of a subgroup may see as authoritarian.®* He

%8 pospicil 1971: 40-44, 81-87 On obligatio as social relationship between parties to the dispute; 87-95
on legal sanction as either withdrawal of reward/favour or physical/psychological punishment
(shaming, for example). He takes a functional approach to sanction: the effect of the sanction is more
important than the form.

% Pospicil 1971: 341.

% pospicil 1971: 99.

%1 pospicil 1971: 344-5.

21



concludes, therefore, that ‘law should be studied as an integral part of the cultural whole, not

regarded as an autonomous institution’.®?

5. Legal pluralism

| argue that this is a more productive way to approach the rule of law in the Histories, as an
intersection of law with the cultural whole, rather than considered in an institutional context.
As Tamanaha notes, formal legality has its uses but may have limited applicability to family
and other communal activities.®® In the Histories, I will show that the rule of law applies to
everyday activities, in which women are involved as actors who police the boundary between
the public and the private sphere, and enforce social and cultural norms, as well as being a
subaltern group, excluded from legal and political institutions. This approach, therefore,
applied to the Histories, portrays cultural conflict or collaboration as a process of negotiation

between subgroups or cultures.®

The term legal pluralism reflects ‘the co-existence de jure or de facto of different normative
legal orders within the same geographical and temporal space’.®® In the Histories, one of these
normative legal orders is the regulation and enforcement of gender norms, which is often done
by women. Candaules’ wife, for example, issues her husband’s personal guard Gyges with an
ultimatum (be killed or kill the king), since the king has acted unlawfully (anomos) in
arranging for her sexual exposure before Gyges (1.8-1.12). She can issue a command to

Gyges because she has authority as queen, a fact her husband has disregarded. Though he has

%2 Pospi¢il 1971: 95.

% Tamanaha 2004: 137-141.

* Dougherty and Kurke 2003: 2-13.

% Quane 2013: 676, 680 - “the term clearly refers to the existence of more than one legal or ‘law like’
normative system’. For link with rule of law see alsoTamanaha 2011:1-17.
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the power of a tyrant, his wife is the one to pass judgment, and he is punished for disregarding
legitimate gender expectations within the oikos. This makes her one of many women in the

Histories who protest against the violation of nomos by men.

The rules which dictate appropriate gender performance apply to men as well as women, and
are reinforced by social judgments. For example, when Croesus excludes his son Atys from
an expedition to kill a boar, following a dream in which his son is killed by an iron spearhead,

Herodotus expresses the weight of social expectation in the words he gives to Atys:

What kind of man will my fellow citizens take me to be? What will my new wife

think of me? What kind of husband will she think she is living with?

Kolog pév Ti¢ toiot moMot d0Ew etvan, kolog 84 Tig TH veoyaue yvvarki; koim 62

gkelvn 00&et avopl cvuvorkéery; (1.37.3)

Atys has to perform appropriately as a man to preserve the respect of the community and his

wife.

These examples show that the rule of law cannot be based solely on external coercion. As
Hart argues, such an approach fails to recognise the force of those rules which threaten those
who deviate from the norms of the group. Law imposes obligations on members of the
community based on societal control. Rules have a social as well as a legal dimension, which
require consideration of how those rules are perceived by community members, and how

normative behaviours are enforced. For example:
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The Argives made a rule, with a curse added to it, that no Argive grow his hair, and

no Argive woman wear gold, until they recovered Thyreae

EMOMCAVTO VOUOV TE Kol Katdpnv un mpdtepov Opéyely kounv Apyeiov undéva,

UNSE TAG YOVAIKAG oPL XPLGOPOPNGELY, TPiv Oupéag dvacmomvtal (1.82.7)

This is an order, with a penal sanction in the form of a curse. However, the rule is also both
functional, in that it provides a means to display the Argives’ response to defeat and their
resolve to recover Thyreae, thereby acting as an agent of social cohesion, and ideological, in
that it reinforces gender performance through the regulation of outward appearance. These
examples also show that the regulation of sexual behaviour and gender performance, as well
as Amasis’ coercive dictat, is the business of nomos, as feminist legal theorists have argued,

in relation to modern law.

6. Feminist legal theory
The Cyclopes have neither assemblies for advising, nor customary laws ... except

that each one lays down the law to his wife and children

oVt dyopai fovAnedpot obte BEoTES ... OepuoTedel 08 Ekaotog maidwv o’ dAd OV

(Homer, Od. 9.112 ... 114-5)

Though the Cyclops have no assemblies, laws, community life, agriculture, technology and,

as Odysseus and his men discover, no tradition of hospitality,® they do have patriarchy.®’ The

% De Jong 2001: 231-2.
%" T use the definition adopted by Goff 2004: 11 of patriarchy as ‘a society based on male dominance
of all areas of valued activity’.
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regulation of the family is a rule, even in the absence of other rules. Both the Hartian model of
legal positivism and the legal realist school fail to engage in a significant way with gender.
Hart’s model of primary rules of obligation, for example, ignores completely the regulation of
family life: parental obligations, the reciprocal obligations of the young to care for the old,
sexual conduct and the regulation of sexual activity.®® Llewellyn was aware of the risk of
unconscious ethnic or chronological bias in judges, warning his students to guard against ‘the
smugness of your own tribe and your own time: we are the Greeks, all others are barbarian.”®
However, like Hart, he was blind to the significance of gender in law, though his study of the
Cheyenne Indians included a number of women, both as victims of male sexual violence and
as authority figures. Pospi¢il’s model of authority figures is exclusively male. Though he
acknowledges that in China, for example, the family can be the centre of power and that this
can cause a clash between familial and state law, he does not interrogate this further, nor does

he expand on who the ‘pertinent family authorities’ are in solving six family disputes amongst

. 7
the ‘Eskimo’ he researches.’®

I will, therefore, use two further types of cross-cultural material in this study, one legal, one
sociological, to analyse the rule of law and gender in the Histories. Firstly, | argue that
modern family law and critiques of it, which highlight the ideological, as well as the
functional and positivist aspects of such law, provide a comparator to consider how such
aspects might intersect in the context of the Histories. Secondly, | use a model from modern
sociology to consider ‘the cultural narrative in people’s accounts of law’, what ‘the rule of

law’ meant, both to Herodotus, and to individuals and groups in the Histories.”

% MacCormick 2008: 124-6.

% Llewellyn 2008 (original lecture 1930): 40-41.

% Pospi¢il 1971: 56-7, 64, 76-8 (Eskimo), 113-7 (China).
" Sibley and Ewick 2000: 53.
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Feminist legal theory posits that the family, like other institutions, is a social construct, which
regulates its members, and should be studied as an element of the practice of structural gender
inequality. Law is ‘not simply a coercive force, but also a powerful and productive social
discourse which creates and reinforces gender norms’ and can contribute to a gender ideology
based on the binary opposition of femininity and masculinity, which devalues the
‘feminine’.”® Lawyers, it is argued, often fail to interrogate the ideological framework they

work within, and ignore important social and cultural rules.”

Naffine, therefore, notes how law both polices the boundary between the public and the
private realm, and defines appropriate gender roles, male and female. She argues against the
exclusion of the family from liberal political theory, pointing out that the family ‘is itself
organised and understood only in accordance with social and legal norms”.”* Fineman also
argues that the family is not ‘an essentialised institution, natural in form and function’ but
highly regulated.” Other scholars also point to the ideological role of family law in defining
who is excluded as well as who is included and to ‘the manipulation of social norms as well
as legal ones’ in the regulation of family life. ® In this study, therefore, I will examine how
men and women ‘live with’ the rules of family and the oikos in the Histories. | will also
consider the significance of family relationships in the Histories, asking whether oikos

membership is contested, what social and cultural expectations there are in respect of gender,

"2 Hunter, McGlynn and Rackley 2010: 6-7.

3 Davies and Munro 2013: 1-13; Wacks 2005: 309-321; Naffine 2002: 71-101 for review of
scholarship in feminist legal theory (FLT) generally; Diduck and O’Donovan 2006: 1-17 applying
FLT to family law. MacCormick 2008: 10-11.

" Naffine 2002: 83-85.

"> Fineman 2004: 154.

’® Masson, Bailey-Harris and Probert 2008: 6-7; Diduck and O’Donovan 2006: 7; Example of
exclusion: Burden and Burden v. UK [2007] 1 FCR 69; two sisters claimed their exclusion from
inheritance tax exemptions available to married couples or in civil partnerships was discriminatory
(claim rejected).
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how disputes are resolved, and whether there is a clear boundary between public and private

ideologically, or in practice.”’

This final point introduces another key theme in my thesis: the relationship of women to
power, the role of nomos in that relationship, and the relevance of a ‘feminist’ approach to
studying the Histories. For the purposes of this thesis, | follow the approach adopted by Lady

Hale, president of the Supreme Court, who understands feminism in these terms:

Feminism involves the belief both that women are the equals of men and that the
experiences of women are as much part of the common experience of mankind as are
the experiences of men. The first belief is normative. It shapes our view of what the

law should be. The second belief is empirical. It shapes our view of reality."®

She reflects the liberal strand of feminist legal theory, which seeks to place women as equal

before the law, and as actors in law, whether as litigants, lawyers or judges.

This normative belief in female equality separates us from Herodotus’ Histories in which
gender inequality is a part of the institutional framework of most societies. Those societies
that practise gender equality are on the margins of the known world. The Issedonians are one
example: ‘In other respects, these are said to be a law-abiding people, too, and the women to
have equal power with the men’ (§AAwg 8¢ dikoiot koi ovTor Aéyovton sivan, icokpatéec 8¢
opoimg ol yuvaikeg toiot avopdot, 4.26.2). The Amazons (4.110-117) are another. They do

not fit the model of the Amazons in Athenian ideology, that sees the female fighters as

" Rollinger and Bichler 2000: 99-105 on women in the Histories being defined primarily in terms of
their relationship to men, as daughters, wives and mothers.
"8 Hale: v in Foreword to Hunter, McGlynn and Rackley 2010.
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aggressors and invaders who must be defeated. Instead, their story is a reflection on their way
of life, their nomoi, and their relationship with men, which is based on reciprocity and not
hostility. |1 explore the story of the Amazons in chapter 3 as a thought experiment on
difference. However, these groups are remarkable (thomata) because they practice gender
equality, as are the individual high-status women in the Histories, like Tomyris, Pheretime

and Artemisia, who do exercise political and military power.

Moreover, a belief in gender equality is not expressed at all in the Histories. Indeed,
Artemisia, though she exercises power effectively herself, pronounces on the inferiority of
women in her speech to Xerxes before the battle of Salamis (8.68.1). In a military context, the
ideology of female inferiority based on a binary opposition of male and female genders,
whereby one’s identity as a male is created through rejecting the female, or projecting
femininity onto those whose performance of masculinity falls short of the normative ideal, is
used to motivate men to fight. I will argue, however, that a belief in this rhetoric is often

shown by Herodotus to be a poor guide to strategy and a misleading predictor of outcomes.

However, Hale’s second, empirical, belief is reflected in the Histories in that female as well
as male experience is described and analysed, albeit by a male narrator.”® If we focus on
women’s lack of political and constitutional agency, we privilege political exclusion over
social significance. This does not mean that women’s social and cultural agency is necessarily
greater. In fact, the pressure of social expectation in terms of gender roles, for example, may
be more oppressive than subjection to external authority which they share with men. The book

Is multiculturalism bad for women?: Susan Moller Okin with respondents, illustrates the

" Pelling 2000: 190 reminds us that any analysis of 5th BCE texts is based on male constructions of
gender. Any extrapolation to the ‘real lives’ of women has to be speculative.
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range of views on the extent to which culture coerces or enables in the modern world.®® Okin
herself argues that there is inevitably a tension between the norm of gender equality and the
protection of cultural diversity, and that respect for some cultural practices violates women’s
and children’s rights to protection from violence, citing as one example, the cultural defence
of zij poj niam (marriage by capture) by Hmong men to charges of kidnap and rape.®! Her
conclusion is that ‘unless women — and more specifically young women (since older women
often are co-opted into reinforcing gender inequality) are fully represented in negotiations
regarding group rights, their interests may be harmed rather than promoted by the granting of
group rights’. She points out that an older woman often acquires a relatively high status
within the group precisely because she has successfully encultured children and grandchildren
into their prescribed gender roles.®? Halley also argues that culture constrains rather than
liberates; the family is illiberal not only because of male control over women, but also
because of adults’ over children in that parents will always constrain their children merely by

enculturing them.®®

Parekh, however, argues that Okin is too essentialist in talking about ‘women’ pointing to the
diversity of roles, status and power amongst women, whose views on their situation also have
to be given due consideration.** Honig too questions Okin’s proposed partnership between
liberalism and feminism, and says the answer is not to extinguish culture, which she defines

as ‘a way of life, a rich and timeworn grammar of human activity, a set of diverse and often

8 Cohen, Howard and Nussbaum 1999.
8 Okin 1999: 18-20.

82 Okin 1999: 24(quotation), 126.

% Halley 1999: 103-4.

8 parekh 1999: 69-75.
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conflicting narratives whereby communal (mis)understandings, roles and responsibilities are

negotiated’ or to posit that all men are more powerful than all women.®

This book Is multiculturalism bad for women?: Susan Moller Okin with respondents has legal
significance in that it is referred to by Lady Hale in a modern case in which judges had to
reflect on how women and girls themselves view their dress. They also had to place this
within a wider debate about human rights, religious dress as a mark of identity, and the
tension between gender equality and cultural diversity, between state law and a law-like
normative system. In this case, five law lords gave judgment on whether a school (Denbigh
High School) unjustifiably limited Shabina Begum’s right to manifest her religion or beliefs,
and violated her right not to be denied education, by refusing to allow her to attend school
wearing a jilbab.2® The school’s uniform policy, intended to promote cohesion and a sense of
community at school, gave pupils the option to wear the shalwar kameeze. Shabina Begum
contended that her religion imposed an absolute obligation on her to wear the jilbab. The law
lords therefore had to decide, firstly, whether the school did interfere with Shabina Begum’s
Article 9 right to manifest her religion, and secondly, even if it did, whether that interference
was objectively justified. On the first count, the court was split three-two on whether there
was interference with her Article 9 rights.” On the second count, all five judges decided that

the school was justified in refusing to allow her to attend school wearing the jilbab. This case

% Honig 1999: 39.

% R (on the application of Begum (by her litigation friend, Rahman)) (Respondent) v. Headteacher and
Governors of Denbigh High School (Appellants). HL [2006] UKHL 15. Shabina's legal
representatives argued that the school’s decision to exclude [her] breached her human rights under UK
and European human rights law, citing Articles 9, 8 and 14 and Atrticle 2 of Protocol 1 of the
Convention on Human Rights.

¥ The two dissenting judges were Lord Nicholls and Lady Hale. Lord Bingham, Lord Scott and Lord
Hoffmann all held there was no interference.
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was decided on the basis of legal interpretations of both UK and European human rights

legislation.

However, when we examine the judgments more closely, especially the judgment of Lady
Hale, it is clear that wider social, political and cultural issues are engaged by this case. Lady
Hale refers to a number of social and constitutional commentators in her judgment, including
the contributors to the book Is multiculturalism bad for women?: Susan Moller Okin with

respondents, and concludes her judgment as follows:

[98] Social cohesion is promoted by the uniform elements of shirt, tie and jumper, and
the requirement that all outer garments be in the school colour. But cultural and
religious diversity is respected by allowing girls to wear either a skirt, trousers, or the
shalwar kameez, and by allowing those who wished to do so to wear the hijab. This
was indeed a thoughtful and proportionate response to reconciling the complexities of

the situation.

This judgment recognises the tension between social cohesion and cultural and religious
diversity, and also indicates clearly that female dress can be a contested area of law. This is
significant for my reading of the Histories in that forms of female dress, or states of undress,

are key aspects of stories which also engage with eras, power, death and gender identity.®®

The debate between these scholars to whom Lady Hale referred in her judgment, shows the

need, | argue, for an intersectional approach to gender and reflects a retreat from a grand

8 Candaules story (1.8-12); Periander and Corinthian women (5.92); Minyan women (4.146); Persians
and Macedonians (5.18-20); Athenian and Aeginetan women (5.82-89); Xerxes story (9.108-113);
Soares 2014: 222-234 and Lee 2012: 179-190 on significance of female dress/undress in Herodotus.
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theory of feminism, which was expressed by MacKinnon, for example, in binary terms; ‘the
state is male in the feminist sense. The law sees and treats women the way men see and treat
women’.®® She argues that the law itself is gendered, benchmarking and assessing women
against a normative ideal, whereby both men and the law are seen as authoritative, rational,
competent and unemotional. Rather than being a neutral arbiter, law, therefore, is cast as an
agent of oppression and denies legal subjectivity to women.*® This, however, is as reductive
as the ideology it critiques. An intersectional approach is preferable, which considers feminist
thought as a network of ideas and concepts, rather than set binaries, for example, materialist v.
discursive; liberal v. radical; agent v. victim; positivist v. deconstructionalist . Conaghan, for
example, argues that we should think of agency as what can be done under (oppressive)
circumstances, and stresses the need for a debate between law in action which addresses
material realities and law as discourse, rather than polarised opposition.®? This is the approach

I will take in considering the intersection of gender with the rule of law in the Histories.

7. The model of intersectionality

This model provides a means to critique the essentialist views of some feminists for whom
‘woman’ was the sole marker of identity; Kimberley Crenshaw, for example, points out that
both race-based and gender-based research ignores the experience of women of colour and
thereby marginalises them.*® Her construction of a social model in which there are multiple
intersections of identity is reflected also in McCall’s definition of intersectionality as ‘the

relationships among multiple dimensions and modalities of social relations and subject

8 MacKinnon 1983: 644, 658.

% Rackley 2010: 8.

*! Hirschmann 2013: 59. For critiques of ‘grand theory’ of feminism, see Davies and Munro 2013: 2;
Alibhai-Brown 2000: 207; Malik 2006: 222; cf. Naffine 2002: 90-93 for dangers of theoretical
paralysis and excessive autobiography/solipsism from complete rejection of essentialism.

% Conaghan 2013: 45-48.

% Crenshaw 1991: 1296.
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formations’.** This definition recognises the differences between women, the power dynamics
among and between women,® and rejects the use of ‘women’ as an all-inclusive term which

masks diversity, and papers over conflict between women.*®

An intersectional approach, therefore, requires us to interrogate categories such as ‘wives’ and
‘mothers’ and look for differences as well as commonalities between women, as well as
comparing and contrasting women whose experiences may intersect in one respect but
diverge in another.”” In Herodotus® narrative as a whole, there are important distinctions
between women in terms of status and power, which may be more significant markers of
difference than gender, for example, between wives and pallakai.®® I will consider, therefore,
how gender difference intersects with other markers of difference, such as social status,
familial role and adherence to other normative constraints. Men as well as women have to
negotiate a range of identities and roles, though ideology may seek to define subaltern groups
like women, in a reductive Way.99 Moreover, as ‘an intellectual descendent of narrative
> 100

studies’,” intersectionality offers a way to explore Herodotus’ narrative, with its multiplicity

of individual stories and examination of individual subjectivities and motivations.

* McCall 2005: 1771.

% Evans 2015: 39, 111.

% McCall 2005: 1776. See also Alibhai-Brown 2000: 216, 246. Malik 2006: 222.

% Rabinowitz and Richlin; 1993. However, they do not consider Herodotus.

% Boedeker 2011: 229; Sebillote Cuchet 2013: 421.

% On social model of intersectionality, ‘a deconstructive move challenging the sameness/difference
paradigms in law, politics, and civil society’ see Cho, Williams Crenshaw and McCall 2013: 785-810;
Crenshaw 1989, 1991; McCall 2005; Sj6berg 2012: 48-59 applying model to classical oikos and
intersection of gender, class, ethnicity and age.

1% McCall 2005: 1783.
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However, there is clearly a tension between a theory in which the individual constructs her
own identity narrative and the ‘social reality of categorisation’.’™ Malik, for example, in
considering multiculturalism, minority women and family law in the modern world,
highlights the role of women in helping to re-create collective identity through reproducing
and socialising future members of the group and passing on collective history and norms to
the next generation, thus preserving the cultural boundaries and identity of their
community.*®® The social reality of categorisation is also clear in the stories in the Histories
which concern the socialisation of children. One story which illustrates how problematic this
can be is that of Scyles, king of Scythia, who is shown to incite civil war by adopting Greek
customs, such as the celebration of Bacchic rites (4.79.3). As a result of his upbringing by a
Greek mother, who was from Istria and taught him to speak and read Greek (tov 1 punmp
avtn yAdoodv 1€ ‘EALGda kai ypaupata £didae, 4.78.1), he is more inclined to Greek rather
than Scythian practices, and displays this by dressing as a Greek and worshipping Greek gods
(4.78.4). His performance of being a Greek leads to rebellion and his death at the hands of his
brother. His mother’s failure to assimilate Scythian customs, but preserve her natal nomoi and
pass them on to her son, has disastrous consequences. This tension between social coercion
and individual agency is a key aspect of ‘living with the rules’ which I will analyse in a

number of Herodotus’ stories.

8. A sociological model
It is precisely because law is both god and gimmick, sacred and profane, objective

disinterested, and a terrain of legitimate partiality that it persists and endures. Legality

101 MccCall 2005:1779.
102 Malik 2006: 215.
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is composed of multiple images and stories, each describing a particular relationship

between ideals and practices, revealing their mutual interdependence. **

I now consider a modern sociological model as a comparative study. Rather than attempt to
define the rule of law, Sibley and Ewick researched what the concept meant to Americans in
their everyday lives. They came up with a tripartite model which reflected the ‘cultural
narrative in people’s accounts of law’ based on interviews with people from a range of social,
economic and racial backgrounds. This, of course, was in the context of a modern society
with a written constitution, very different from ancient Greece. However, | find this model
helpful to think about nomos in the Histories, because Herodotus too gives us a cultural
narrative in which people are not just subject to law, but engage with it, even in situations

where they have limited power.

In the first of the three cultural narratives the law is ‘a magisterial, remote and objective force
governing human affairs’, which is to be both revered and feared, which is detached from
everyday life and requires conformity, or supplication, in the face of judicial power. The
second cultural narrative, however, sees law as ‘a terrain for tactical encounters’ and the
boundaries that separate law from the everyday are understood to be ‘relatively porous and
fragile’. In this cultural narrative, law is a game requiring strategy and skilful manoeuvring.
Those interviewed by Sibley and Ewick considered that, in this context, what mattered was
having a good lawyer, someone who had the skills to play the game effectively. They also
recognised that in practice those with power, money and status could ‘play the law game’

more effectively than those without those resources. The third cultural narrative identified by

1% Sibley and Ewick 2000: 56.
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Sibley and Ewick is what they term ‘Up Against the Law’. In this account, people feel
powerless; unable to keep law at bay, unable to play by the rules; recognising themselves as
‘have nots’, they respond with acts of resistance, either relying on their invisibility and social
subordination, or telling their story to pass on the message that ‘legality can be opposed if just
a little’. The two sociologists emphasise that these three narratives are not mutually exclusive
and that, as Pospicil notes, people live with a plurality of rules. They argue that ‘the so-called
gap between the law on the books and the law in action might actually operate to define and

sustain the law as a durable and powerful social institution’ .

In this thesis, | use these three cultural narratives to consider the multifaceted aspect of nomos
in the Histories. Firstly, nomos unguestionably has a coercive aspect, making a despot of law.
Demaratus tells Xerxes that it is ‘[the Spartans’] master which they fear much more than your
men fear you’ (&neott yép ot deomdTNG VOUOC, TOV VTOJEAIVOVGL TOAAD &Tt pdAAOV §) Ol
ool o¢, 7.104.4). | will examine this as theory and practice in chapter 5. However, in
contrasting the Persian nomos of tyranny, which depends on fear of the ruler with the Spartan
nomos, Demaratus draws attention to what is the most prevalent order backed up by threats in
the Histories, the command of a tyrant.’®® I will explore throughout this thesis the extent to
which such commands are compatible with Herodotus’ concept of the rule of law. I will argue
that tyrannical nomos is not always incompatible but Herodotus highlights, often by gender-

related transgressions, the tension between the rule of the tyrant and the rule of law.

1% Sibley and Ewick 2000: 49-56.
105 Branscome 2013: 72n.49 draws this contrast between nomos as freedom under the law with Persian
servitude under the rule of a king
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However, there are those in the Histories who have the power and resources to approach
nomos strategically. In chapter 4, | will analyse the stories of Anaxandridas and his
negotiations with the Ephors (5.40), and Argeia who wants both of her sons to be king (6.52),
to show that their creative approach to family nomoi contrasts with the Spartans’ military

nomos which is inflexible and coercive.

Finally, 1 consider those stories in the Histories where law is used to resist an oppressive
situation. In chapter 1, I will argue that the story of the Carian women (1.146.2-3) is one of
resistance to the rule of law as a coercive power which forces women into marriage with the
men who killed their fathers. They show resistance in the home, creating a nomos whereby
they reject social intercourse with their husbands at mealtimes or in forms of address. The
story of Cyrus and Cyno analysed in chapter 4 also shows a slave woman exercising some

agency in oppressive circumstances.

To summarise: the rule of law we encounter in the Histories is both coercive (the Spartans’
deomodT™C vopog, 7.104.4) and regulatory in that it relates to everyday life, the social, sexual
and religious practices, which make nomos king of all (ndvtov Baciiéa, 3.38.4). With some
limited exceptions, legal and political institutions exclude women from power, but I will
question how significant that is to Herodotus’ concept of the rule of law. Legal pluralism, I
aim to show, is the most productive model with which to analyse the range of nomoi which
act as informal, but nevertheless powerful, constraints on the behaviour of men as well as
women, as this theoretical framework recognises the significance of rules which are not
recognised as ‘law’ in the positivist sense. By considering the rule of law from a gender

perspective, | highlight the importance of the oikos, as well as political and legal institutions,
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to the rule of law, and identify sources of authority which may not be reflected in formal

political or legal institutions.

9. Scholarship on women in the Histories

In this section, 1 will survey the direction of scholarship on this topic and show, firstly, that
the focus on ‘women’ does not do justice to the range of roles and identities that women and
men have to negotiate in the Histories, and secondly, to argue that a structuralist approach
based on the binary opposition of male and female reflects ideology but not necessarily

practice, when we consider how Herodotus shows his characters ‘living with the rules’.

Nearly 40 years ago, Carolyn Dewald published two articles on women in the Histories, in
which she identified women not only as social actors, in partnership with men in establishing
and maintaining social order, often defending society against transgressions of nomos by men,
but also as cultural motif, symbolising the thin line in ancient societies between cultural
survival and cultural extinction.’® This reflected two strands of historiography at that time.
The first sought to make ‘women’ a valid historical subject, to place the lives of women in a
historical and cultural context, and was reflected, Dewald argued, in the Histories by
Herodotus’ effort ‘to describe women as they were, or at least as Herodotus thinks they must
have been’.**’ Tetlow argues that ‘authentic historiography communicates truth insofar as it is

grounded in the reality of the past, which must include the history of women as well as that of

1% Dewald 1980: 11-18; 1981: 93-126, now republished with some amendments in Dewald 2013b:
151-179. See also Blok 2002: 227 on central role of women in all cultural and social relations in the
Histories. Baragwanath 2012: 20 on lo, Europa, Medea and Helen (1.1-4) as cultural icons,

%" Quotation not reprinted in Dewald 2013b: 151-179. Pomeroy 1975: xi ‘to recover the record of
those excluded by sex and class from participation in the political and intellectual life of their
societies’. See also Johnstone 1998: 223-4 and edited volumes by Pomeroy 1991; Foley 1992;
Fantham, Foley, Kampen, Pomeroy and Shapiro 1994; Hawley and Levick 1995; McAuslan and
Walcot 1996.
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men’, reflecting Hale’s view that female experience, as much as male experience, makes up
reality.’®® However, this, | think, minimises the rhetorical aspect of ancient historiography.
Thucydides, for example, did not include much female experience in his historiography and

this does not make him inauthentic, but reflects his priorities as a historiographer.

The second strand of historiography concentrated on Herodotus as a storyteller, who uses
symbols or theoretical concepts, such as ‘alterity’ to structure his narrative. This approach
emphasised Herodotus’ literary, rather than historical role. Gould’s work reflected this dual
approach. Women were visible in the Histories, playing a role in determining what happened,
in stark contrast to the way the public world of political action appears in other Greek
literature, but in structuralist terms, their function was ‘to define the male role by
opposition’.!® Structuralist theory holds that human beings interpret the world and define
themselves through a series of binary oppositions. Rosellini and Said used this model in 1978
to consider women’s customs in the Histories, developing a theory of alterity based on the
Greek norm of monogamy and the oikos, which they linked to Greek practice in agriculture,
cooking and sacrifice, against which other groups ‘bring to the stage different aspects of
marginality, all of which are opposed to the norm but not exactly superimposable’.** For
these scholars, the issue was the extent to which others were culturally distant from the Greek
norm, a distance which they expressed in geographical terms: the further the ‘other’ was from
Greece the more extreme the cultural difference. However, as Blok points out, this does not

allow for the dynamics of time; in Rosellini and Said’s article, there is ‘hardly any history left

1% Tetlow 2005: p. xi.

1% Gould 1989: 130-1; 1980: 56. Flory 1987: 17-20 on concept of ‘extreme opposites’. Cf. Foley
1992: xii ‘Herodotus treats women in an extraordinarily different fashion from contemporary Attic
poets’. Fisher 2002: 207 ‘Herodotus is very far from a simple appeal to the traditional Greek male fear
of powerful women’.

"9 Rosellini and Said 2013: 215 (originally published in 1978)
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in the Histories’.™* One of the important aspects of nomos is that it can be changeable,
flexible, and negotiable as well as coercive, and women as well as men are involved in this

process, making any static model inappropriate.

Hartog’s analysis of Herodotus’ portrayal of the Scythians in Book 4 of the Histories was also
expressed in polarity terms. He argued that the polarity between Scythians and Greeks is
challenged when the Amazons arrive, introducing a male-female polarity. At this point in the
narrative, the Scythians ‘turn into quasi-Greeks’, thereby destabilising the Greek-barbarian
one.™? Gray also used the polarity model to analyse the story of Cyrus and Cyno in Book 1 of
the Histories, but she argued that the polarity between barbarian ruler and barbarian subject
was more significant than gender difference; ‘they [Mitradates and Cyno] are there to produce
a dialectic on the nature of royal barbaric power through their difference’.*** I will argue in
chapter 4 that the difference between Mitradates and Cyno is as significant as their polarised

position in relation to the king.

Cartledge argued that, for Herodotus, Sparta was the Greek ‘Other’ and so he treated the state
in an ethnographical manner, comparing Spartan with Persian and Scythian practices, unlike

other Greek states, and linking the madness of Cambyses with his Spartan counterpart

114

Cleomenes.”™™ He cited the example of Gorgo, to illustrate the ‘otherness’ of Spartan

women.™ Millender also argued that the polarity model was the key organisational principle

of Herodotus, associating him with an Athenocentric conceptualisation of a ‘barbarised’

"1 Blok 2002: 239.

2 Hartog 1988: 367.

'3 Gray 1995: 194-5, 206.

14 Cartledge 1993: 95. See also Mikalson 2002: 193.

115 Cartledge 2002: 105-7. Pomeroy 2002: 124 on binary contrast between Spartan and Athenian
women — both ‘highly unusual Greek cities’.
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Sparta as an exercise in self-definition, ‘othering” Cleomenes as despot, for example, though

she acknowledged the constitutional limitations on Spartan kings.*'®

This emphasis on polarities was reflected in wider scholarship. Edith Hall’s Inventing the
barbarian, published in 1989, argued that the ideological invention of the cultural ‘other’ was
based on the story of the Greeks’ conflict with the Persians, though she acknowledged the
significance of sophistic thought on Euripides, for example, whose plays such as Hecuba and
Trojan Women subverted the antithesis of Greek-barbarian on a moral level.**’ Jonathan Hall
also identified what he termed ‘oppositional’ identity, which defined the Hellene through
opposition with the non-Greek or barbarian.''® Both these writers were writing principally
about ethnic identity, whereas Foxhall, who also considered that binary oppositions were
fundamental to ancient Greek culture, applied them to gender constructs, drawing a contrast
between the polarising gender framework of the public world, and the integrative one of the

private world. ™

Joan Scott, however, a cultural historian, argued in 1986 against the fixed binary opposition
of male and female as a permanent aspect of the human condition, arguing that history is often
written as if such normative positions are arrived at consensually, and as a result, they then
take on the appearance of timeless permanence. In fact, historical analysis shows that such

positions are often the subject of debate and disagreement amongst those affected, and it is the

“® Millender 2009: 9-15; 2002: 1-11.

" Hall 1989: 56, 217-223.

"% Hall 1997: 32-3.

9 Foxhall 1989: 23, 30-1. This structuralist approach whereby identity is created through opposition
is also found in Just 1989: 153-193 (on attributes of gender in the Athenian polis); Cartledge 1993:
200; Hall 1989: 201-223 though she deconstructs the polarity in her epilogue by considering barbaric
Greeks and noble barbarians and in her analysis of Andromache and Troades in Chapter 5; Hall 2006:
26-30; Hartog 1988; Demand 1994; Payen 2015: 215-217; Loraux 1986, 1993; Iriate 2013: 95-116.
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historian’s role to uncover the debate and show that cultural and political change is usually
contested.’® More recently, scholars have recognised that the polarity model was, in many
ways, a product of its time. In an article published in 2006, Edith Hall reflects on the
influence of the Cold War model of self and others on her 1989 book, and, 17 years on,
frames the conflict in different terms, as the ‘dialectical interpenetration of culture and
especially propaganda’ between Greeks and Persians, adding that it was important to
recognise the impact on the Athenians of their homeland being penetrated and ravaged by
Persians and allies.*** Jonathan Hall now considers that his conception of ‘oppositional
identities’ was very much a product of the intellectual environment of the 1990s, when
structuralist theory was applied to ancient Greek literature, myth and ritual, and the concept,
he argues, needs to be revisited in the light of network theory, which posits that ethnicity is
‘continually constructed through practice’.'?? This reflects a wider move from structuralist
polarities by those scholars who argue that we should instead be looking for networks of
relationships, ways that individuals and communities interact.*?® Skinner suggests that identity
is created through the process of negotiating boundaries and contestation, making boundaries
between Greek and non-Greek permeable, not fixed.* Taylor and Vlassopoulos also argue
that conflict and change are inherent in social processes and Vlassopoulos points out that
social practice is more complex than law’s categorical distinctions between, for example,

slave and free; citizenship is not always the main or only marker of identity. Cohen critiques

29 Scott 1986: 1053-1075.

2L Hall 2006: 11, 31, 36. Her language suggests that political and military dominance are experienced
as rape.

122 Hall 2015: 28-9, 94 in critique of the work of Ferdinand de Saussure in linguistics and Claude Lévi-
Strauss in anthropology. Joan Scott 1986: 1064 critiques Lacanian theory for ‘tending to universalise
the categories and relationships of male and female’. For a critique of Freudian and Lacanian
psychoanalytical theory applied to a classical text, see Griffith 1999: 60-3 on Antigone.

123 \/lassopoulos 2007: 58; Taylor and Vlassopoulos 2015: 10-13; Malkin 2011: 212 on ‘networks of
affinity’ between a founding city and its colonies; Gruen 2011: 3, 39 on ambiguities of cultural
identities.

124 Skinner 2012: 28; Thomas 2000: 122; Pelling 1997: 50-66.
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the ‘citizen-club’ model of Athenian democracy, which casts non-citizens as passive objects
of exclusion, domination and exploitation.*® Jonathan Hall argues for an alternative to the
oppositional model of identity, whereby one’s Greekness is defined through opposition with
the non-Greek, which he suggests became more prevalent after the Persian wars. He terms his
second model ‘aggregative’, that is it is based on shared kinship, territory and history, and
recognising similarities rather than differences between peer groups, which, he argues, was
more prevalent in the Archaic period. This model allows for degrees of difference rather than

positing polar opposites.?

Scholars have also recognised the need to distinguish between women, rather than take a
polarity view of gender. Foxhall, in her book Studying Gender in Classical Antiquity,
published in 2013, takes an intersectional approach to gender, emphasising that lived reality is
more complex than the male/female dichotomy, and arguing that we should view the activities
of the oikos, for example, as subject to negotiation, rather than being based on defined and
separate spaces, so that men as well as women have to avoid contravening gendered
conventions.’ Sebillote Cuchet notes how male/female characteristics vary according to their
discursive context and are not necessarily in opposition.*?®® In Herodotean studies, a similar
shift can be seen. Gray, for example, who analysed the story of Cyno and Mitradates in
polarity terms, more recently takes a network approach to the story of Melampus in the
Histories, to argue that Herodotus is interested in how cultures are introduced and imported

leading to adaptions, thereby producing ‘a global village looking for connections’.*?

12 Taylor and Vlassopoulos 2015: 14. Cohen 2000: 30-48. See also Forsdyke 2012: 144-5 for role of
women in informal social practices.

2% 3. Hall 2015: 25, 29.

' Foxhall 2013: 158-9.

2% Sebillote Cuchet 2013: 430.

129 Gray 1995: 206. Gray 2012: 184-5.
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Boedeker, in her article on Persian gender relations in Herodotus, analyses interactions
between male and female, and observes that both sexes, Greek and barbarian are able to act
outside the constraints of nomos if they have power.*® Brosius, Kuhrt and Sancisi-
Weerdenburg have done valuable work exposing the orientalist bias of historians who portray
Persian women generically as cruel, aggressive, and manipulative, who have too much
influence over men in power.™®! As Brosius points out, this reflects an ideology which
projects Greek anxieties about gender performance onto a convenient ‘other’: women, Persian
and Greek, who are characterised in gendered terms as extremely emotional or extreme in
action.®? Sancisi-Weerdenburg reminds us we need to distinguish between Persian women in
literature and in history, and points out how little we know of the history of Persian women at
the time of Herodotus. Most have left no trace in the record and those that have, have acquired
a notoriety based on Greek literary sources.”*®* She argues for a more careful reading of
Herodotus which does not ‘reinforce the tendency to see the Orient as female, weak and
worthless and Western civilisation as male, valiant and valuable.’*** Herodotus does, of
course, give us the ‘external’ view of a Greek on Persian nomoi, but I will demonstrate that he
is more nuanced than most in his portrayal of Persian women, and that he interrogates the
generic picture of Persian women outlined above by showing that they engage in different
ways with Persian nomoi. However, Harrison warns against reading the stories as purely a
function of Greek misogyny or ignorance; the stories of male and female cruelty may be

true.*®

130 Boedeker 2011: 212, 227-232 - ‘the ideologically inferior woman is more clever, persistent or
courageous than her ‘superior’ male counterpart’ (227).

31 Brosius 1996: 1-2, 195-8; Sancisi-Weerdenburg 2013: 135.

132 Brosius 1996: 2-8, 112.

133 Sancisi-Weerdenburg 2013: 135-6.

13 Sancisi-Weerdenburg 2013: 148.

% Harrison 2011: 65-72.
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With regard to Sparta and women, Bresson argues that the binary opposition of Athens and
Gortyn masks a diversity of inheritance systems and ‘we should not translate the biased and
hostile ideology of other Greeks towards the Spartan situation into a scholarly judgment. For
non-Spartan theorists living in male-dominated cities, a form of female autonomy was a pure
scandal. Interestingly, most of them were Athenians, or men who had lived in Athens. The
exception is Xenophon’.*® The disagreement between Hodkinson and Hansen on the
‘exceptional’ nature of Sparta generally makes this an ongoing matter of debate.**’ Flower
makes the point that Spartan society was ‘continually being reinvented’, so it is impossible to

interrogate ‘the position of women in ancient Spaurta’.138

In this study, therefore, | will explore the network of relationships and the range of roles and
identities that women and men have to negotiate, rather than seek to analyse Herodotus’
stories in which gender plays a significant role, in terms of gender polarities. For example, |
will draw a contrast between the coercive military nomos of the Spartans and the more
flexible approach taken by their royal families, both male and female, to family nomoi. I will
also question whether practice mirrors gender ideology by using the story of Artemisia to
interrogate Herodotean concepts of andreia, and in the context of tyranny, I will examine how
significant gender difference is when compared with the challenges for both genders of

negotiating court hierarchies and royal power.

135 Bresson 2016: 61, 58-59 on image of Sparta as part of Athenian self-imaging.
3" Hodkinson 2009. Sparta: Comparative Approaches: Hanson 385-416; Hodkinson 417-472.
138 Flower 2002: 209 criticising Pomeroy 1997.

45



10. Definition of terms
10.1 Gender
Gender is socially constructed; it is imparted through socialisation and culture rather

than inherent.*°

This statement and the term ‘gender’ is by no means uncontested. The term ‘gender’ has come
to be used, since the 1970s, as a way to distinguish the social, cultural and political regulation
of sexual difference from biological difference.**° Gender, therefore, what it means to be male
or female, is a social construct. However, the Gender Recognition Act 2004 uses the term
‘gender’ to refer to the sex, male or female, one is assigned at birth. As Scott notes, the issue
is partly political and philosophical, ‘a matter of contested meanings both explicit and
implicit’.*** A recent United Nations resolution to combat the use of rape as a weapon of war
which included the word ‘gender’ was opposed by a number of countries, including the USA,
on the basis of their claim that the word ‘gender’ is a cover for the liberal promotion of
transgender rights.**? The word, therefore, has no universal accepted meaning and attempts to

define it are difficult.

When using the term to apply to the Histories, therefore, | think it is more important to think
of gender, as with nomos, as a concept rather than trying to define the word, a concept which
embraces the practice of gender roles, both masculine and feminine, the ideology of gender

difference, and the gap which sometimes emerges between the two, that space which

139 Fineman 2004: 156.

9 For example, Rubin 2011: 41 ‘the social organisation of sexuality and the reproduction of
conventions of sex and gender’; Scott 1986: 1056 ‘the entirely social creation of ideas about
appropriate roles for men and women’.

1 Scott 1999: 10.

2 https://www.theguardian.com, accessed 22/04/19.
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problematises a belief based on the essential difference between male and female. Scott
encourages us to historicise gender categories, to ‘open ourselves ... to the idea and possibility
that things have been and will be different from what they are now’ by asking questions such
as: How do laws, rules and institutional arrangements refer to and implement sexual
difference? In what spheres does the performance of normative sex roles matter? How are
relationships of power consolidated by appeals to sexual difference?* | argue that this is a
more productive way to approach gender in the Histories, as interactive rather than binary, as
‘living with’ the rules of gender. I will address the first two questions in chapters 3 and 4. The
relationship of power to gender will be a dominant theme in chapter 5, when | explore the
relationship of women to power and performances of masculinity in the public sphere, by

women as well as men.

10.2 Performativity

West and Zimmerman introduced the concept of ‘doing gender’, of managing situations so as
to perform in a gender-appropriate way.*** Masculinity and femininity, therefore, are not
natural, essential properties of individuals but ‘social properties of a system of
relationships’.** In this model, gender is a collective performance, regulated and evaluated by
others, to whom one is accountable.™*® Griffin expresses this in explicitly performance terms.
A convincing display of gender requires a script (acquired through the socialisation process),
props (appearance, speech and gesture) and an audience which understands the performance;

‘the dominant social group will not be those who embody the normative ideal but those who

% Scott 1999: 202, 206, 218.

14 West and Zimmerman 1987: 129-148.

1% West and Zimmerman 2009: 114, 112-122.

1% Griffin 2018; 387 ‘the efforts that men make to appear ‘manly’ have to be recognised by others if
they are to be successful’.
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can most plausibly present themselves as so doing’.**’ The performance of manliness
(andreia), therefore, means not only acting in a manly way but also being judged by others to

do so; ‘andreia has to be attributed to you by others’.**®

Those activities, therefore, based on sex category, are reinforced and legitimised by being
judged to be performed appropriately, whereas the character, motives and predispositions of
those who perform inappropriately are called into question.**® Butler echoes this when she
writes of the performance of gender as ‘repeated actions which confer social legitimacy’.** In
chapter 5, I will show how the ideology of female inferiority is used by characters in the
Histories as a persuasive strategy to make men fight, and as a way to explain military defeat
or victory in the field. 1 will also analyse the performance aspect of gender, in particular of

masculinity in the context of war, and | will consider relationships between men and the

creation of hierarchies, not only in the Persian court, but also in the Greek alliance.

West and Zimmerman also point out that normative conceptions of the appropriate attitude
and activities are variable and can change with time.™®! Again, this links to one of Hart’s
secondary rules, the rule of change, which provides necessary flexibility in any legal system. |
will argue, therefore, that Herodotus shows both femininity and masculinity to be social
constructs rather than an innate characteristic of women and men by making the performance
of gender a nomos which is changeable, can be deceptive and depends on the judgment of
others. In this way the performance of gender is in tension with the binary construct of

male/female in gender ideology.

7 Griffin 2018: 387-391 on gender performance.

148 Rosen and Sluiter 2003: 4n.8, 8 (quotation).

19 West and Zimmerman 1987: 146.

%0 Butler 1990: 185-193 on performativity of gender.
I West and Zimmerman 1987: 148n.3.
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11. Summary of chapters

In chapter 1, | explore the origins of nomos, and discuss the function of divine rules in
Herodotus’ narrative, and the significance of oaths as an integral aspect of law enforcement. |
analyse the stories of three important lawgivers in the Histories, Solon, Lycurgus and
Deioces, arguing that they set a template for their communities which has ongoing
significance, tested as ‘law in action’ in later chapters. I use a case study from the story of
Solon and Croesus to argue that Solon’s role in the Histories is not primarily to create
institutions or laws, but to educate Croesus that the rule of law includes respecting the
reciprocal relationship between gods and humans, which the powerful sometimes forget. With
regard to Sparta, I argue that we need to separate Lycurgus’ introduction of eunomia from the
institutions he creates, to appreciate the dynamic aspect of nomos within the Spartan regime. |
then show how the nomos of tyranny arises in the context of a community’s need and demand
for law and order, through analysing the story of Deioces and the Medes. Finally, | use the
story of the Carian women who create nomoi as a response to the coercive actions of Athenian
men for which they have no formal remedy under the rule of law, as defined in its ‘thin’
sense, as a case study to show that Herodotus’ expansive concept of nomos includes women

as lawmakers.

In chapter 2, my focus is on what nomos is for, and the legal processes which implement and
enforce nomos. | use a case study on the foundation of oracles at Dodona and Siwa to
illustrate Herodotus’ legal method, and to place him in the intellectual world of 5™ BCE when
nomos was being discussed, contested and debated. I also argue that Herodotus” methodology

is both adversarial and inquisitorial, making his approach very different from the Athenian
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orators of the 4™ century BCE. | argue that we understand Herodotus® concept of the rule of
law through his use of informal speech acts, by women as well as men, rather than through
law court scenes, or forensic oratory which is largely absent from the Histories. | use two
contrasting models of modern law to show that, just as modern law can be coercive,
regulatory or facilitative, so the rule of law in the Histories has several aspects, as

punishment, as regulation, and as agent of social cohesion.

In chapter 3, 1 discuss the key elements of female gender performance, that is, appearance,
speech, and conduct; how women are seen, how they are heard, and how their conduct is
judged. I then consider two stories about Athenian women, one from the Athenian/Aeginetan
dispute, one when they join with Athenian men in an act of violence against Lycides and his
oikos, firstly, to question the effectiveness of male sanctions when women are judged to break
the rules, and secondly, to show that, in the circumstances of war, both the ideology and the
institutions of the Athenian polis are disrupted, threatening the rule of law and the Athenian
nomos of iségorié. Finally, | argue that the story of the Amazons, in the hands of Herodotus,
is a thought experiment in a different world setting, used to interrogate both law and gender,
which effectively deconstructs their place in Athenian ideology, as female warriors who must

be defeated.

In my fourth chapter, I consider in more depth how nomos regulates domestic relationships. |
focus on royal households, because this is where Herodotus sets most of his stories which
concern family relationships, using case studies to show the variety of responses to the nomos
of tyranny, and to analyse how people of both genders are shown to ‘live with’ the rules.

Firstly, I use the story of Candaules and his wife as a case study, to show that the rule of law
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applies in the oikos, when a woman’s honour is impugned and a man breaks the rules. I then
discuss the political and rhetorical significance of the royal oikos through the story of
Cambyses’ wife, which illustrates female vulnerability in a dangerous oikos and the risks of
defending the rule of law in a domestic setting. | analyse another dysfunctional oikos, that of
Xerxes, where the contrast is between those, like Masistes and his wife, who defend the
values of the oikos, and Xerxes, his wife and Masistes’ daughter, who violate those values in

differing ways.

| then consider case studies from the Spartan logos to interrogate the assertion that the
Spartans obeyed the rules in terms of religious practice, showing how they manipulated as
well as obeyed oaths and oracles. | argue that stories in which oaths are a significant feature
often raise questions about credibility, which problematises any straightforward equation of
oaths with coercion and enforcement; the power of oaths can be manipulated by some actors,
of both genders. | show that the rules can be treated as more flexible by those who have

power.

In the second part of this chapter, | use the story of Cyrus, Astyages and Cyno as a case study
in tyrannical breach of the rule of law by those who destroy, rather than protect the oikos. |
conclude with the story of Intaphrenes’ wife, comparing it with Sophocles’ Antigone, to argue
that there is a fundamental difference between the two stories based on the different
approaches of the protagonists to law and gender. Intaphrenes’ wife enters into dialogue with
Darius, who adopts an inquisitorial role, whereas the exchange between Antigone and Creon

is adversarial, characterised by antagonism, conflict and opposition.
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In my fifth chapter, my focus is on performances of masculinity, in the context of the Spartan
nomos of ‘win or die’, which, in an ideological and institutional sense, excludes women. |
place Herodotus in an intellectual framework where the meaning of andreia is increasingly
contested. | then discuss the extent to which the constraints of nomos and of gender apply to
women who perform a masculine role in exercising military and political power, using the
stories of Artemisia, Tomyris and Pheretime as case studies. | argue that Herodotus uses the
character of Artemisia to highlight the contested aspect of andreia, both in speech and action,
and that both she and Themistocles are shown to be characters of métis, able to manipulate
rules and relationships to succeed. | show that powerful men sometimes underestimate female
capacity and do not live up to gender expectations themselves; conversely women sometimes
defy those expectations. However, | conclude that the downfall for Cyrus, Pheretime and
Xerxes is ultimately because they violate the rule of law by seeking to go beyond boundaries
that separate humans from gods; they are corrupted by power. In this way, Herodotus signals
his concept of the rule of law in its ‘thick’ aspect as a universal value which has power over

everyone, whatever their status.

52



CHAPTER 1: WHERE DO THE RULES COME FROM? WHO MAKES THE
RULES?

Introduction

There is a clear concept of the rule of law in both Demaratus’ words to Xerxes that law is
master (deomdtng vopoc, 7.104.4) and in Herodotus’ observation as narrator that law is king
of all (vopov mavtev Paciiéa, 3.38.4). Where does this concept come from? That is one of
the questions I will consider in this chapter, in the light of Hart’s argument that any
functioning legal system needs a rule of recognition, that identifies the foundational rule, or,
in other words, the authoritative source of law, and imposes a duty to implement and enforce

that law.

| start by considering the gods as a source of nomos, arguing that Herodotus shows their role
as lawgivers to be of less significance than their role in interpretation (through the Pythia) and
enforcement (through oaths and divine punishment). | then analyse the stories of three
important lawgivers in the Histories, drawing a contrast between Solon, Lycurgus and
Deioces, and the institutions they create, but arguing that all three achieve a level of
legitimacy in that their introduction of nomos is accepted by the community. However, the
rule of law they create has very different ramifications, which are often illuminated through

gender practices and transgressions.

Finally, 1 discuss the story of the Carian women who institute a new social practice through
creating a nomos which binds daughters through oaths but also influences their social
intercourse with men. Oaths play a key role in this story in making the nomos enforceable and

ensuring that it is implemented from generation to generation. This story also supports the
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legal realist position that people are subject to a range of rules, which can coerce, enable or be
resisted, depending on circumstances, and feminist legal theory which highlights the

significance of the regulation of the domestic sphere.

In this chapter, I consider in what sense we can find the ‘thick’ definition of the rule of law in
the Histories, and | will argue that one way that Herodotus shows his commitment to a
concept of the rule of law, which is of universal application, is by showing that those who
violate nomos often do so in the context of violating key religious practices and beliefs,**
ignoring the boundaries between the mortal and the divine, or forgetting the limitations of
human knowledge and the unpredictability of the divine. For example, the ‘great nemesis
from the god’ (éx 0eod véueoig peydhn, 1.34.1) descends on Croesus, in Herodotus’
estimation, because in all likelihood (&g sikdoor, 1.34.1) he thought he was the happiest man

in the world. Divine retribution is the possible explanation for Croesus’ reversal of fortune. It

is not his success that invites véueoic but his hubristic over-confidence.'

1. Living with divine rules

When Croesus asks the god if it is his rule to deceive his benefactors (gi éamatéiv Todg €0
noedvrog vopog oti, 1.90.2) and Hermotimus refers to the rule followed by the gods being
one of justice (vopm dwaie ypeduevor, 8.106.3) in handing Panionius into his control,
Herodotus suggests that gods as well as mortals have nomoi. The divine nature of nomos is an
idea that is found in epic, philosophy, and drama.*** For example, in Hesiod, Zeus ‘lays down

this rule for men’ (t6vde yap avBpmmoict vopov diétale Kpovimv, Hes. Works and Days. 276)

152 Harrison 2000: 221 on religious practice as a subset of nomoi

153 Cairns 2019: 87. Asheri 2007: 105 noting this is the only use of vépeoic in the Histories; Dillery
2019: 18 links Croesus’ nemesis to his resistance to Solon’s judgment.

' Harris 2004: 26-29.
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and in a Heraclitus fragment: ‘For all human rules are nourished by the divine one’
(tpépovtan yip mavree ol avOpdrelot vopot Hd dvoc tod Beiov, Herakleitos 22B 114 DK).*®

Euripides also gives Hecuba a speech in which Nomos is personified as a rule controlling even

the powerful gods (oi g0l 6B&vovot yd keivov kpatdv Nopoc, E. Hecuba.799-800).1%°

However, the boundary between divine and mortal agency can be ‘malleable and
problematic’.*>" Sophocles dramatises a debate on the meaning and origin of nomos in
Antigone, exploiting, Harris argues, the ambiguity in Athenian concepts of nomos to create
tragic misunderstanding.'*® Creon and Antigone do not agree on what constitutes nomos. For
Creon, his edict forbidding the burial of Polyneices is a nomos which must be obeyed.
Antigone, however does not recognise his edict as a nomos; she calls upon the unwritten rules
of the gods.™ I will analyse this agan in greater detail in chapter 4, when | discuss the story
of Darius and Intaphrenes’ wife. This ambiguity at the heart of nomos is also reflected in the
Heraclitus fragment. Kahn notes in his commentary that the phrase ‘(nourished) by the divine
one’ is ambiguous in that it can be construed either in the neuter, with ‘the divine’ (theion) as
a term for the supreme cosmic principle, or as the masculine form agreeing with nomos: ‘the
one divine law’. He argues that this duality is deliberate; the single divine principle, ‘what is

common to all’ is both part of, and separate from, nomos, which is associated with human and

155 Kahn 1979: 42-43 text and translation.

1% Ostwald 1969: 38n.4; Heinemann 1945: 121-2; Conacher 1998: 66 read this as a loss of confidence
in the gods whereas Mossman 1995: 124-125 argues that Hecuba is speaking appropriately for the
occasion, for the community as well as herself. Mossman’s argument is supported, in my view, by the
place of Hecuba’s declaration of the universal power of nomos in a speech which aims to, and
succeeds in, persuading Agamemnon to sanction her act of revenge on Polymestor. He is convinced by
her that Polymestor merits punishment, saying himself that he wishes her to receive due recompense
both from the gods and from justice (E. Hecuba 852-3). He accepts her declaration, though she is both
female and a slave, that there is a universal aspect to nomos which has power over everyone including
the gods.

7 Willey 2016:180.

% Harris 2004: 21.

9 Harris 2004: 19-56 on ‘Antigone the lawyer’.
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social rules. Heraclitus, therefore hints at, but does not express, the notion of a ‘divine law’

(theios nomos).**°

The ambiguous relationship between mortal and divine is also to be found in the Histories.
When Croesus asks the god if it is his nomos to deceive, and Hermotimus refers to the nomos
followed by the gods being one of justice, Herodotus is not showing us the divine origin of
rules which regulate human interaction, but rather developing his theme in the Histories that
relationships between gods and humans are based on reciprocity, which requires negotiating
successfully the boundary between the divine and the mortal. Croesus is complaining that the
god, through the oracle, had misled him, despite his many dedications to Delphi, gifts which
he thinks should earn him the gods’ favour.'®® In a very different context, Hermotimus seeks
divine authority to justify his own act of reciprocal revenge, in having Panionius, the man
who had castrated him, castrated by his sons.*®® | will analyse the story of the mother of
Cleobis and Biton as an example of divine-human reciprocity in this chapter and consider the

significance of the Harmotimus story in chapter 5.

In this chapter, 1 will show that, in the Histories, those who create rules require some form of

divine authority.'® Living with the rules of the gods’ means accepting their role in policing

1% Kahn 1979: 117-8. Willey 2016: 181 on Heraclitus fragment and Plato’s Crito affirming ‘a kind of
kinship’ between divine and human law.

1L parker 2011: x on charis, the exchange of gifts and favours being the basis for the reciprocal
relationship between gods and men. Gould 1994: 105 ‘ritual action creates and maintains a
relationship of reciprocity’.

2 Braund 1998: 159-180.

193 Willey 2016: 177 “legislation is often a product of mortal and divine interaction’.
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human activity, and punishing excess, often in the context of gender transgression.’®* The

gods also have a role in enforcing human nomoi through oaths.

2. Oaths

When nomoi impose obligations, these are often secured by oaths, described by Bayliss as
‘typically seen as a binding contract that must be fulfilled, regardless of whether doing so
would benefit the parties involved’.'® The story of Glaucos certainly supports this viewpoint;
he holds a sum of money on trust for a Milesian, secured by exchange of tokens. When the
man’s sons come to Sparta with tokens to claim back the money, Glaucos asks the Delphic
oracle if he could steal the money by swearing that he did not have it (gi dpxw ta ypHpoTo
Aniontot, 6.86y1). The oracle warns him that if he does this, he will make an immediate profit
but in the longer term he will be pursued by oath’s child who will destroy all his children and
his household. This is the outcome for Glaucos, even though he pays back the money. I will

show the significance of the destruction of the oikos in chapter 4.

Oaths, therefore, play a key role in making performance of rules obligatory, so Solon makes
sure that the Athenians are bound by oaths (opkioiot yap peydroiot kateiyovto, 1.29) when he
makes laws for them. Oaths are also used in a functional sense in the Histories to cement
alliances, as in the exchange of oaths of friendship between Hippocrates of Gela and the
Samians (6.23.4), to protect a trading monopoly, as at Naucratis (2.179), to seal a joint

commitment, for example, by the Carian women (1.146), to form a military alliance of

1% Scullion 2006: 208n.43 for divine check on excess citing Pheretime (4.205), Leotychides (6.72.1)
and Cleomenes (6.84.3). Braund 1998: 164-5 on reciprocal vengeance human-divine in story of
Hermotimus (8.104-6). Mikalson 2003: 36-7 on divine role in punishment.

1% Bayliss 2009: 232.
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Peloponnesians to fight the Persians (7.235.4), or as a trick, to break the siege of Barca

(4.201).1%°

West argues that the medieval or classical world view on the sanctity of oaths meant there
was no need for civil remedies as vengeance from the gods would be visited on those who
broke their oaths.™®” This presupposes not only a belief in the supernatural force of an oath,
but that perjury will be punished. This is not always the case in the Histories, however; oaths
are not necessarily binding.®® Half the Phocaeans (1.165.3) break their oath to emigrate,
though they face an imminent Persian invasion, and Themiston (4.154) devises a clever means
to save the life of Phronime, despite his oath to her father. | argue that it is not only the
obligation imposed by the oath, but the possibility that it might be broken that makes it an
ideal storytelling motif with which to explore evidential questions of credibility, a key aspect
of Herodotus’ legal method, as I explore in my next chapter. Oaths are a significant feature of
the Spartan logos in the Histories and they always involve contested accounts and trickster
characters, reflecting how Spartans were seen by others. As Cyrus said about them, they meet
in the agora, swear oaths and deceive each other (év péon tfj mOM Amodedeypévog ¢ TOV
oLAAEYOuEVOL GAANAove Opvovteg E€amatdot, 1.153.1). Herodotus, therefore, signals that
oaths are both very serious, and open to manipulation, and evasion, both ‘a sacrosanct element
and a social weapon’.'®® The coercive aspect of oaths is illustrated by the story of Glaucos,
and also in that of Xerxes, who makes a promise to Artaynte, supported by an oath (éuooce,

9.109.2) which he has to keep.

1% On oaths and dispute resolution: Thiir 1996: 57-72; Faraone 1999: 99. Bayliss 2009: 231-260 on
Spartan oaths and duplicity. The trick on the Barcaeans uses oaths as a military weapon, to break a
siege. Low 2007: 118-126 on role of religion, including oaths as form of sanction, which relies on
divine and human interaction.

17 West 2003b: 438-447.

% Harrison 2000: 109.

199 Lateiner 2012: 168.
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However, the coercive aspect of oaths also makes them an effective tool. Democedes, for
example, makes Atossa swear that she would repay him by granting whatever he asked of her
(8Eopkol pv 1 pév ot Gvrumovpyncety éketvnv todto 1O dv adtic dendf, 3.133.2), when he
agrees to treat her breast abscess, and Themistocles bribes Adeimantus to stay and fight,
rather than retreat to the Isthmus, by securing the agreement with an oath (éropocac, 8.5.1).
The exchange between the Ephors and the Athenian envoys (9.11) is under oath but, as
Bayliss points out, the Spartans are not playing by the ‘cooperative principle’ rules; the

h.'® As Marmor argues with respect

Athenians have to keep questioning them to get to the trut
to modern law, sometimes the aim of legal discourse is non-cooperation.*”* I will explore this
further with stories from the Spartan logos, in chapter 4. Oaths, therefore, are an important

enforcement mechanism, involving the gods, but can also be manipulated by some who

exploit their coercive power.

3. Lawgivers

3.1 Solon
And among them came Solon the Athenian, who, after making rules for the
Athenians at their request, went abroad for ten years, sailing forth to see the world,
he said. This he did so as not to be compelled to repeal any of the rules he had made,
since the Athenians themselves could not do that, for they were bound by great oaths

to abide for ten years by whatever rules Solon should make.

kol On kol XOAwv avnp AOnvaiog, 0¢ AOnvaiolct vOUovE KeAEDOOOL TOMGOC

amednunoe &tea déka KoTd Bewping TpoQacty EKTAMGOC, Tva N U Tve TV VOU®V

70 Bayliss 2009: 239.
11 Marmor 2001: 193-217.
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opkiolol yop peyarotol katelyovto déka £tea yprioecbot vouoist Tovg v ol ZOA®V

oot (1.29.1-2)

Unlike Lycurgus, who creates institutions for the Spartan polis, or Deioces who creates a
system of centralised tyranny, we get no information in this passage about the nature of the
nomoi which Solon creates for the Athenian polis, or Athenian institutions, though Herodotus
later in the Histories says that he introduced an Egyptian law created by Amasis into the
Athenian legal system (2.177).1"2 However, in terms of the rule of law, this passage highlights
one way that nomos comes into existence, through human request not divine intervention, yet
the gods are involved in enforcement, through the imposition of oaths. This introduces a
coercive element which Herodotus signals is necessary to ensure that Solon’s nomoi are

implemented.

There are further aspects of the Solon narrative that relate directly to the rule of law. Law
comes from a two-sided negotiation with the Athenians. Solon responds to their request for
laws, and both he and the Athenians commit to a ten-year trial period, when Solon leaves
Athens and the Athenians seal their commitment with oaths, showing that both parties accept
the obligation to be bound by the rules which Solon creates. The model, therefore, is not that
of a monarch who imposes legislation. Solon separates the rule from the exercise of power,
which makes him unusual; the other person who does so in the Histories is Demonax, sent by

the Mantineans to Cyrene as arbitrator (4.161).'" This makes both men outsiders, with a

172 Asheri 2007: 372 on relationship between Solon and Amasis being an unreliable tradition.
'3 Livingstone 2016: 36-40. Harris 2006: 298-301.
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claim, therefore, to ‘impartial universality’.*™* This contrasts with Deioces, whose motivation
as a lawgiver is to become tyrant, to get power for himself, as | analyse below, and who

creates a structure which forces obedience and compliance.

Is Solon’s significance in the Histories, therefore, that he makes laws for the Athenians?
Willey argues that his role as legislator — ‘one who brings order and justice to the city and
promotes its success and values’ — is key to his wider presentation in the Histories.” I think
this reading owes too much to the Solon of poetry and later tradition.}”® His portrayal by
Herodotus relates, | argue, not only to his position in social memory as a travelling wise man
and lawgiver, but also to his role in warning Croesus of the limits of human ambition and
power.'”” His overall message that ‘everything human is a matter of chance’(ndv £€oti
GvOpomog supgopr, 1.32.4)'" is one which the powerful in the Histories tend to forget and is
linked to the divine phthonos which punishes those who assume godlike powers and think
they can ignore the boundary between mortal and the divine.'’® Cairns expresses this as
violating others’ legitimate claims to respect; ‘in all behaviour which attracts divine phthonos

will be found the same elements of the transgression of limits, of the offender’s excessive

pursuit of honour and status and of the corresponding insult to the timé of the gods’.*® There

"4 Willey 2016: 196.

1> Willey 2016: 189n.62.

'"* On which Blok 2006: 197-247; Harris 2006; 290- 318; Tsakiropoulou-Summers 2019: 33-56;
Scafuro 2006: 175-196

1" Stehle 2006: 104; Mossman 2006: 292; Redfield 1985: 97-118; Willey 2016: 195.

1’8 Baragwanath 2008: 108 for translation.

' Dewald 2011: 54-5 ‘Wealthy and powerful people in the Histories as a general rule come to grief
because they do not see how vulnerable they are to the fact of transience and the process of change’.
180 Cairns 1996b: 22, 32 “timé is the concept with reference to which are balanced the claims of the
individual and the rights of others’; 2019: 74-78. Ellis 2016: 75-76 on the theological motifs of divine
phthonos and the instability of human fortune. Asheri 2007: 38 - jealous gods ‘cannot bear excessively
successful human beings, their self confidence, boundless power, arrogance and, worst of all, their
inborn tendency to transgress the limits imposed on them by nature or law’. See also story of
Polycrates (3.40) for the phthonos of the divine. Harrison 2000: 39 “divine jealousy disturbs human
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is, therefore, a concept of a universal rule of law which involves divine intervention and

sanction.

Solon illustrates this with two stories which have a strong gender element. He first tells the
story of Tellus of Athens, who was prosperous throughout his life, had fine, noble sons (koioi
te kayaboi, 1.30.4) and surviving grandchildren, and who died a glorious death (&néBave
KkédAMota, 1.30.5) in battle and was honoured by the Athenians as a result (€tiuncov peydimc,
1.30.5). This is a conventional view of happiness based on material wealth, family, a long life
and an honourable death, and is a remarkable paradigm of the normative male because, as
Dewald puts it, ‘his achievement is one that none of the thousands of individuals who
populate Herodotus® long narrative come close to equalling’.’®® Tellus, therefore, is an
exemplum of ‘hegemonic masculinity’,"®? combining wealth, prowess in battle and familial
good fortune. This model of the normative male which foregrounds family as well as prowess

in battle is not specifically Athenian; the Persian king rewards those who produce the most

sons (1.136.1).

In the second story told by Solon, Cleobis and Biton pull their mother, priestess to Hera, in a
cart to the sanctuary, for the festival of Hera at Argos, witnessed by Argives, male and
female. The men congratulate (éuaxépilov, 1.31.3) the boys for their strength, the women
congratulate their mother for having such children. Cole reads this as a ritual speech act, a
‘public ritual pronouncement of happiness, prosperity and a blessing from the gods’.183 This

story certainly illustrates that festivals are a form of collective activity, which validates this

affairs’ citing role of gods in destruction of Troy (2.120.5) and Persians off Euboea (8.13). Cartledge
and Greenwood 2002: 369-370 on divine jealousy.

'8! Dewald 2011: 65.

182 Griffin 2018: 377 for rhetorical privileging of one type of masculinity with this term.

1% Cole 2004: 147
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woman’s agency in ritual practice and her performance as priestess, showing her in the public
sphere, with a public voice, performing a public function.® However, | read it also as a
speech act which praises gender performances; men respect and admire physical strength,
women see it as a matter of good fortune to have sons with this quality.*® This aspect of the
story, therefore, like the story of Tellus, reinforces both male and female gender norms,

emphasising the significance of family in both instances.

However, there proves to be a tension between this woman’s role as mother, and her role as
priestess, in that, through her religious actions, she causes the death of her sons. She is the
actor in this story and it is her feelings that are focalised, in particular her excessive joy at
what they had done and the fame it would bring (mepryapng €éodoa @ te Epyw kol Th NN,
1.31.4). The adverb mepiyopr|g always foreshadows disaster, whether actual or pending, in the

Histories. %

In this case, the mother is responding to the women’s speech act congratulating
her (ot 6¢ Apyeion [Epaxdpilov] v untépa avtdv, oiwv tékvov ékvpnoe, 1.31.3) for having
gained such children as Cleobis and Biton. Cole notes that paxapiCetv is ‘a gift not bestowed
without irony’ and that is certainly the case here.*®” The woman who is so exceedingly proud
of her sons prays for the best outcome for a human being (10 avOpoOn® TLYEY APLGTOV €0TL,

1.31.4), and thereby causes their death. Both she and her fellow Argives thought she was

happy but they learnt the lesson that happiness can only be measured after death, not during

184 Goff 2004: 1-3; Foxhall 2013: 142-144 on how gender roles in polis cult can flow against the
routines of everyday life; Parker 2005: 158-9 on festivals as performance of collective identity; 2011:
240-243 on ritual as both reinforcing gender stereotypes but also offering some autonomy to women.
'8 Dewald 2011: 65 on the extraordinary public recognition from the community for [Cleobis and
Biton’s] exploits on behalf of their mother and the goddess, which Herodotus memorialises in his
work.

18 Chiasson 1983: 115-118; 2005; 49. Other examples of nepyapi foreshadowing disaster: Harpagus,
when his son is invited to court by Astyages (1.119.2); Cambyses on his accuracy with a bow which
kills Prexaspes’ son (3.35); Babylonians when Zophyrus leads them against the Persians (3.157.3);
Oeobazus 4.84.2); Artaynte, when she receives Xerxes’ gift (9.109.3).

%7 Cole 2004: 148n.9.
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life. As Fehling notes, the story ‘hardly accords with the positive attitude to life evinced by

Tellos’.*®

For some commentators the point is to illustrate the pessimistic wisdom of the god that death
is better than life for humans (&pewov in avOpdr® Tebvavar pddhov fi Loew, 1.31.3).2% This

places Herodotus in the tradition of archaic elegy, in which proverbially*®:

It is best of all for mortals not to be born and not to look upon the rays of the piercing
sun, but once born it is best to pass the gates of Hades as quickly as possible and to lie

under a large heap of earth.

VIOV PEV un edvor Entyboviototv dptotov, und’ €610l avyag 0&Eog neriov, eovta o
Ommg dkiota TOAag Aidoo mepiioat Kol KeioOot moAAny yiv Erauncdauevov (Theognis

Elegies 1: 425-28)

Chiasson notes the link between maternity and mortality in archaic poetry as well as in
Herodotus, and the elements of myth and initiatory ritual in this story, whereby the dedication
of statues gives the young men honorary initiation into the status of adult male warriors and

mitigates their mortality.'*

However, | think this misses a significant aspect of this story, the uncomfortable intersection,

at times, between religious practice and gender performance, the ambiguity at the heart of

188 Fehling 1989: 212.

189 loyd 1987: 24, 28; How and Wells 1928: 68; Harrison 2000: 35n.9; Flory 1987: 172; Fehling
1989: 211-212.

% Harrison 2000: 39 cites the “death is better than life’ proverb as one Herodotus and his
contemporaries took for granted.

' Chiasson 2005: 41-64.
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divine-mortal reciprocity.’® In the case of Hera’s priestess, her power lies in her religious
function, which enables her to make a request of the god, but the outcome for her as a mother
is unhappy. It contradicts the message in the story of Tellus, that happiness lies in having
children and grandchildren who survive. Croesus himself suffers the loss of his son Atys, the
effect of which Herodotus describes as devastating (1@ Oavdtm 100 mod0¢ cuvteTapayuévog,
1.44.1) and, as Lateiner points out, childlessness in Greek society was seen as punishment
because it meant the end of the oikos.’*® I explore this theme in greater length in chapter 4
when | consider those who put the oikos, and therefore their power and status as men, as well
as rulers, at risk. The happiness of this woman as the boys’ mother was short-lived and her
story, like that of Croesus, illustrates Solon’s observation that one must look at the outcome
of events before passing judgment on them (cxoméev O yp1 TAVTOG XPNUOTOS TV TEAELTNV

KT] dmopnoeta, 1.32.9).

Herodotus, therefore, follows his description of Solon as lawgiver (1.29) with his role as
storyteller, someone who understands that living with the rules of the gods means accepting
that they sometimes punish those, like the mother in this story, and subsequently Croesus,
who are over-confident in their dealings with the gods. In the case of Lycurgus, the interaction

of divine and human agency is more directly signposted by Herodotus.

3.2 Lycurgus
Some say that the Pythia also declared to him the order that now exists at Sparta, but
the Lacedaemonians themselves say that Lycurgus brought it from Crete when he

was guardian of his nephew Leobotes, the Spartan king. Once he became guardian,

192 Chiasson 1983: 116 “if we fail to recognise her grief, we rob the story of its emotional complexity
and irony’.
% ateiner 1989: 142-4.
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he changed all the rules and made sure that no one transgressed the new ones.
Lycurgus afterwards established their affairs of war (the sworn companies, the
division of thirty, and the communal messes), and beside these the ephors and the

gerontes.

ol H&v 0N Twvec mPOg TOVTOIGL Aéyovot kKol @pdoat avt® v ITvbiny tov viv
KOTEGTEDTO KOCUOV ZRApTITNOL. ©O¢ O ovtol Aakedopovior Aéyovst, Avkodpyov
gmrponevoavta AePOTE®, AGEAPLOE0L PEV £0VTOD PAGIAEDOVTOG 0¢ ZMApTINTE®V,
gk Kpnmg dyayécBar todta. o¢ yap EmeTpdmevce Ta(1oTa, UETECTNGE TO VOULLOL
ndvta, kol EpUAate tadta pun mapofaiverv: HETA 0€ T £C TOAEUOV ExOVTa, EVOUOTIOG
Kol TpMKAdag kol cvocitia, TPOg T€ TOVTOIGL TOVG EPOPOVS Kol Yépovtog E0TNCE

Avkodpyog. (1.65.4-5)

Herodotus, therefore, gives two versions of the story of Lycurgus as lawgiver, one based on
divine revelation, one on human agency. The Pythia has already blurred the boundary
between god and mortal by questioning whether Lycurgus is man or god but on balance,
favouring the latter (6iCw 7 oe Oedv povievcopotr 1| GvOpwmov. AL’ €Tt kol pdAlov Bedv
E\mopan, ® Avkodopye, 1.65.3). Herodotus himself does not commit to either version of the
story. The latter version however historicises the process, in that firstly, Lycurgus changes the
rules, later (uetd 6¢€) he creates the institutions. Willey glosses koopoc and td vopupo mévta
as ‘constitution’ but this is to miss the development in this story."** Herodotus shows the
creation of new rules with sanctions attached to be a process which precedes the creation of

institutions. These, in gender terms, embed male authority in the Spartan polis, creating rules

9 Willey 2016: 185,
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which define who is included and excluded and making war and politics institutionally

gendered.

The creation of new rules, therefore, the rule of law introduced by Lycurgus, is separate from
the creation of gendered institutions, making gender less significant as a factor in the wider
story of how Lycurgus brought ‘good rule’ to the Spartans, who had formerly had the worst
rules (kaxovoumtatol foav ... petéfarov 8¢ dde &¢ evvouinv, 1.65.2). He is thereby credited
with introducing a form of the rule of law to Sparta, based on eunomia, which is of
significance to the wider community, as well as institutionalised gender segregation in matters
of war and politics. In later chapters, I will argue that, in Herodotus’ stories on Spartans
‘living with the rules’, the institutional aspect is less important than the interaction of human
and divine authority, expressed through oaths, the Pythia and supplication. Moreover, Spartan
rules are not always coercive, orders backed up by threats, but have to be negotiated, as in
other Greek poleis, and the performance of those rules assessed by the wider Spartiate
community. Negotiating with the rules of tyranny is a different proposition as | now consider,
though, as with Lycurgus and the Spartans, the absence of rules may need to be addressed

before institutions are created.

3.3 Deioces
He was a clever man ... who desired to be tyrant ... and he did, in fact practise with
integrity and fairness, because he desired power. Already a man of some standing in
his own village, he began to practise justice more enthusiastically and zealously than
ever, and he did this even though there was much lawlessness throughout the land of
Media, and he knew that injustice is the enemy of justice. Then the Medes of the

same village, seeing his behaviour, chose him to be their judge
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G0(pOC ... &pacdeic Tupavvidoc ... 6 8 81, ola pvdpevog dpyny, 100¢ Te kai Sikanog RV

. &v T €ovtod €V Kol TPOTEPOV OOKIMOC Kol UAAAOV TU kol 7pobvudtepov
dkatoovyny EmBENEVOC fiokee: Kol TadTa LEVTOL E00VGNG AVOUING TOAATG GvaL TAGOY
™V Mndknv €noiee, £motdpevoc 6Tt 1@ dikaim TO Adikov ToAEOV €0Ti. 01 & €K TG
avThg KOUNG Mijdot OpdVTEC aTOD TOLG TPOTOVG SIKAGTHY UV EOVTAOV OPEOVTO

(1.96)195

For Thomas, there are echoes in the Deioces story of similar ones about Greek tyrants,
encouraging an audience to reflect on ideas of justice, law and state formation.'®® The
prevalence of words with a diké root in this story has been noted and the role of Deioces in the
process of synoecism, changing Media from a predominantly rural society to a centralised

bureaucracy, controlled from Ecbatana.®’

Asheri reads the story as ‘a parable on the subject
of tyranny as seen by an intellectual Greek’ achieved through gaining a reputation as a judge
and law enforcer.’® Moreover, it is clear that Deioces becomes an increasingly harsh and
remote protector of law and order who hides from view but has ‘eyes and ears’ across Media.
This transformation is reflected in the changing descriptions of Deioces; the Medes agree to
make him king (Baciiéa c@ict eivar, 1.98.1) but once he is in power he strengthens his
tyranny (ékpdove £ovtodv Tii Topavvidy, 1.100.1).1%° Harris argues that the tyranny of Deioces

was the antithesis of the rule of law in Greek eyes, since he promoted law and order as a

means to gain power, rather than an end in itself, whereas for Solon the rule of law was an

% The sexual metaphor in épac@eic and pvdpevog emphasises the strength of Deioces’ desire to be
tyrant.

"® Thomas 2012: 248-253.

97 Lateiner 1989: 171; Asheri 2007: 149; Thomas 2012: 244; Dewald 1998: 605 in notes to Waterfield
translation.

19 Asheri 2007: 149, for Deioces personifying the fair judge, promoter of buildings, unifier of nation,
all erga worth commemorating.

%9 Forms of basileus are used five times in 1.98, perhaps to emphasise that the Medes think they are
getting a king, not a tyrant.
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alternative to the rule of man.?® Is tyranny, therefore, always incompatible with the rule of

law?

This story provides a model of how the nomos of coercive tyranny is created, but | argue that
Deioces, in some ways, is a foil to Astyages and model for the young Cyrus, and that,
whereas the straightforward narrative structure of the Deioces story suits its purpose as a
medium for Herodotus’ audience to think about political theory, the mythical and dramatic
nature of the story of Astyages and Cyrus invites us to think about the ‘unwritten laws’ of
family and the oikos community, as | explore in chapter 4. The story of Deioces is told as part
of the story of Cyrus’ rise to power (told in ring composition from 1.95-1.130) and, in many
ways, both explains some of the difficulties inherent in the nomos of tyranny (reliance on a
hierarchy of command, for instance) as evident in the rule of Astyages, but also highlights the
individual nature of Astyages’ offence against nomos; whilst both Median kings are harsh,

Astyages is also cruel and ineffective and destroys his own oikos.

Deioces sets up a relationship with the Medians based on his role as the embodiment of
justice and creator of rules to combat anomia, but in pursuit of his desire to be tyrant. In this
respect he is like Peisistratus, who convinces the Athenians to reinstate him as tyrant by
dressing up Phye as the goddess Athena (1.60), thereby using an element of guile to achieve
his goal. The Medians prove themselves capable of resisting an external power, the Assyrians.
Having freed themselves from external rule (¢6viwv 6¢ avtovouwv maviov, 1.96.1) why,

then, do they return to the rule of tyranny internally (®8e avtig €¢ Tupavvido meptijiOov,

200 Harris 2006: 296-300.
201 Asheri 2007: 147: Median kings foreshadow the great Persian monarchs from Cyrus to Xerxes. See
also Munson 2013b: 324 for link between Median and Persian narratives in the Histories.
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1.96.1)?°%2 Herodotus presents this as the calculated outcome of Deioces. It is notable that
there is no compulsion here; the Medians choose Deioces to be their judge, and eventually
will agree only to his judgments because he alone was fair (g Anokng €in avnp podvog Katd.
10 0pBov dikalmv, 1.96.3). However, it is very clear from Herodotus’ narrative that Deioces
skilfully manipulates his position to achieve his ends. To that extent, he shows the
‘uncommon skill and success as a political operator’ that, in Anderson’s view, distinguishes
turannoi from other oligarchic leaders, winning the support of the community and thus a
degree of legitimacy.?® The state of anomia that Herodotus attributes to the Median villages
is not anarchy, but an unfair and ineffective system of justice, which does not command the
respect of the community. There are nomoi but they are not enforced adequately, as is

highlighted when Deioces refuses to continue his pro bono judgments:

This caused robbery and lawlessness to return to the villages on a greater scale than
before and, gathering together, the Medes had a debate about their present situation,
and considered what action to take (here, | suppose, the main speakers were Deioces’
friends) ... ‘Let’s make one of us king. Then the country will be well governed and

we can return to work and not lose our homes due to lawlessness’.

govong v apmoydc kai dvoping &Tt ToAAG paAlov Gvel TOC KOpPAS §| TPOTEPOV TV
ocuveléyOnoav ol Mijdol £€¢ T@VTO Kal £6idocav o@ict Adyov, A&yovteg mepi TV
KATNKOVIOV. O¢ O €y dokéwm, pilota &heyov ol tod Andkem @iAol ... @épe
oTNomuev NUEOY aDTOV Pactiéa: Kol obTo | T€ YOpT] ELVOUNCETOL KOl 0OTOL TPOGC

gpya tpeyoueda, ovde v’ Avoping dvactatol éooueba, 1.97.2-3)

292 This tension between freedom from and freedom to is explored by Baragwanath 2008: 192-202.
2% Anderson 2005: 202; 2009: 2.
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This passage illustrates that the Medians have a forum for debate and decision-making; they
meet together and make speeches and persuade themselves to be governed by a king
(meibovol ewvtovg Pacidevecbat, 1.97.3), albeit following a debate that was dominated by
Deioces’ friends, in Herodotus’ opinion as narrator (¢ 6° éym dokém, 1.97.2). Part of the
Medians’ motivation is a wish for stability, so that they can work and not be driven from their
homes through lawlessness (bn’ dvoping dvactator); like the Spartans they seek eunomia.
The price for this is submission to a harsh regime in that he forces the Medians to build him
one city (tovg Mndovg nvdykace €v méMcpo momocacHat, 1.98.3).%%* He then creates the

institutions which underpin his tyranny:

When he had made these arrangements and strengthened his position as tyrant, he was
harsh in the protection of justice. People would write down their pleas and send them
in to him; then he would pass judgment on what was brought to him and send his
decisions out. This was his manner of deciding legal cases, and he had other methods
too, for when he heard that a man had committed an offence, he would send for him
and inflict on him the punishment the crime deserved. And he had spies and

eavesdroppers everywhere in his kingdom.

éneite 8¢ tadta Stexdounce kol EkpdTvve EOVLTOV T TVpAVVISL, v TO Sikatov
QVAACOWV YOAETOG: Kal TAG TE OiKOG YPAPOVTEC E6m TTap  EKEIVOV E0MEUTECKOV, Kol
EKETVOG JLOKPIVOV TAG E0PEPOUEVOS EKTEUTECKE. TODTA UEV KATO TG OlKOG Emoige,
T6de O6¢ Ao ékexoopéatd oi: € twva movBdavorto VPpilovta, ToDTOV OK®G
petaméuyonto Kot Aa&inv EKAoTOL AdIKNUOTOG £d1Kaigy, Kol ol Katdokomol te Kol

KaTHKOOL oA Avél Ticav T ydpnV Tiig Npye. (1.100)

294 Munson 2001a: 36 on ananké as external coercive force, used also on the slave Mitradates (1.112.2;
1.116.4-5) in a later scene.
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The language has changed from choice, debate and face to face justice to coercion, written
judgments and a network of informants. As Baragwanath points out, the walls of Ecbatana
symbolise and effect the transformation of Media from the autonomous rule of villages to the
centralised tyranny of Deioces, which creates an institution and legal system based on
coercion.?® Deioces also isolates himself; ‘he was the first to make rules that no-one was to
enter into the king’s presence, but all business was to be conducted through messengers and
the king was to be seen by no one’ (Anwokng TpdTog £0Ti O KOTOOTNOAUEVOS, UNTE EG1EVaL
napd Pactiéa pundéva, Ot ayyéhov d¢ mavta xpdcOat, opdchot te Paciiéa VmO PUNdEVOC,

1.99.1).2%

However, there are aspects of the story which distinguish it from the story of Deioces’ great
grandson Astyages. Whilst Deioces is harsh, his rule is not arbitrary and he does nothing
either to threaten the integrity of his oikos or to risk foreign campaigns (unlike his son, who
died, with most of his troops, at the hands of the Assyrians, 1.102.2). | suggest, therefore, that
whilst the story is clearly part of Herodotus’ explanation of why things happen, and how the
political nomos of tyranny can arise, Herodotus also contrasts Deioces with Astyages, who
invites retribution through acts which are egregious and unlawful (anoma). In the story,
Deioces shows some skill in his pursuit of power, playing the same game of alliance
negotiation and image-marketing as everyone else.’®” Herodotus shows us a community
which chooses tyranny, through a process that includes debate and consideration of options.

As Brock and Hodkinson point out, even in those communities without democratic processes

205 Baragwanath 2008: 144-5. Asheri 2007: 150-1.

206 Asheri 2007: 150 - Deioces creates a bureaucracy and court ceremonies modelled on Assyria.
Bakker 2007: 54-55 on messages delivered by intermediaries (transported speeches, in his
terminology) as illustrating both isolation and supremacy of Persian kings, with examples.

297 Anderson 2005: 192.
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rulers need to interact with the community; ‘issues of power are often balanced by the need to
create a general will to action and consensus within the community’.?®® Deioces imposes
harsh nomoi, as tyrant, but, initially at least, with the consent of the Medes and the support of
his friends. This story illustrates the interaction of ruler and community, whereby nomos is
increasingly coercive, but is the price the community pays for not being driven from their
homes through lawlessness. Deioces creates a rule of law in the ‘thin’ sense of rules which not
only coerce the subject but also facilitate community life. Herodotus, however, also signposts
the lack of accountability of king to subject, the use of spies, and the lack of a proper system
of due process, which can become markers of the absence of the rule of law in the hands of
other tyrants. In the next story, by contrast, women create a homos within the oikos, rather

than issuing orders backed up by threats, which they lack the power to do.

3.4 The Carian women
[The Athenians] did not bring wives with them on their voyage of colonisation, but
married some Carian women, having murdered their fathers. It is because of this
murder that the women made it a rule (a rule they bound themselves to by oaths and
passed on from mother to daughter) never to share a meal with their husbands and
never to call out to them by name — these were, after all, the men who had gained them

as their wives by murdering their fathers, husbands and children

obTot 88 0V Yvvaikag fydyovto & TV amowinv dAAd Kagipag Eoyov, TV Epdvevcay
TOVG YOVENC. S18 TODTOV 88 TOV POVOV ai yuvoikeg avtar vopov Béuevar opict adTiiot
Opkovg Emnlacayv kol Tapédocav thot Buyatpdot, U Kote OHOCITHoOL TOIGL AVOPAcL

unode ovvopatt PAGOL TOV ELTHG Gvopa, TobdE glveka OTL EPOVELGAV GPEMY TOVG

208 Brock and Hodkinson 2000: 10-11.
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TaTéPOC Kol Gvopag Kol Toidag kol £MELTOL TODTO TOMGOVIES OVTIOL GLUVOIKEOV

(1.146.2-3)

In this story, the Carian women make a nomos which regulates their social intercourse with
their Athenian husbands, as a consequence of the murder of their own kin. | argue that this
can be read both as an act of resistance, and in the longer term, an act of memorialising that
resistance, which Herodotus himself perpetuates with his work. This resistance is to the rule
of law as oppressor, a coercive power which forces women into marriage with the men who
killed their fathers. The Athenians who colonise Caria assume a right analogous to the right in
war, to capture these women as if they were spoils of war.?®® At a talk at the University of
Birmingham on 7" March 2018, Irad Malkin argued that the usual practice was for Greek
colonists to take their wives with them, and the Carian example was, therefore, unusual.?*°

This would be an added reason for Herodotus to find this story interesting, as well as the

undoubtedly unusual aspect of women as lawmakers.

Asheri interprets this story as a rational aetiology for the widespread custom of sex-
segregation at meals, drawing parallels with the Cretan and Spartan syssitia, the Greek
symposium and the banquets of the Macedonians in the Histories (5.18.3), and interprets the
custom of not calling a husband by name as probably a Carian tradition which outlived
Hellenisation of the city.”** He comments that the custom introduced by the Carian women is

seen by Herodotus as strange or exceptional, citing Dickey, whose general study of Greek

299 Harris 2013: 7 ‘The universal rule among the Greeks was that persons captured in battle belonged
to the victors by right of conquest’; Lanni 2008: 480-1 on lack of protection for non-combatants or
civilians in Greek law of war.

219 See also Asheri 2007: 177 for examples of entire families migrating abroad and examples in lonia
of peaceful cohabitation and/or expulsion.

? Asheri 2007: 177.
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forms of address distinguishes between women for whom the appropriate form of address for
a respectable, unrelated woman is “yovar’, that is, not by her first or last name, and men,
where the variation between first name and ‘Gvep’ is ‘either random or dependent on factors
which cannot be identified’. However, she also points out that the lexical meaning of yovr as
‘woman’ or ‘wife’ does not either emphasise the connection between husband and wife or

signal affection or respect.”*?

What is remarkable, and this may be the reason why Herodotus
was attracted to this story, is that women are the agents, setting arrangements within the
oikos; they both exclude men from social space, rather than being excluded from it, and they
register their protest through silence, not speech, by not naming the men. Dewald argues that
Herodotus tells this story to mock lonian pretensions, because, whilst they pride themselves
on being true-blooded Athenians, in fact they are half Carian.® It could equally suggest that
Herodotus is mocking not only the Athenian autochthony myth, but also male control of oikos

space through sex segregation at the Athenian symposium. In his story not only was sex

segregation at meals introduced by Carians, it was also introduced by women.

There is another aspect to this story, however, which has received less attention, namely the
internal story, about an act of resistance whereby women reject a social expectation of
reciprocity, which becomes an act of cultural memorialising, passed by mothers to their
daughters, and preserving the memory of the murder of husbands, fathers and children by

Athenians when they colonised Miletus.”** Otten, who has interviewed some of the Yezidi

?'2 Dickey 1996: 224-5 on this passage with footnote; 224-5 on gender distinctions in forms of
address; 86 on lexical meaning of yovr. See also Schaps 1977: 323-330 on appropriate forms of
address for women in classical Greece; Larsen 2006: 225-244 on not haming women in Herodotus
being a mark of respect.

*3 Dewald 2013b: 158-159; Thomas 2013: 355 makes the same point.

214 Assman 2000: 6-7 on the task of memory being to transmit cultural identity; 29 Cultural memory
is complex, pluralistic and labyrinthine; it encompasses a quantity of bonding memories and group
identities that differ in time and place and draws its dynamism from these tensions and contradictions’
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women abducted and raped by men from ISIS, writes that they deal with the trauma of their
experiences through telling stories of their captivity and resistance, in order to reassert their
identity as Yezidi women and to reject the orientalist stereotype of the passive victim, subject
to a form of reductive exoticism by the media as ‘sex slaves’.?’® They know their ancestors
faced the same sort of persecution in the past and storytelling is a means of promoting
survival and resistance, though Otten acknowledges this is not always successful.*® The story
of the Carian women, therefore, | argue, has a universal quality which transcends its temporal
aspect, and links it to similar stories such as those of the Yezidi women. Lateiner’s reading of
the story of the Carian women is that ‘this report of female determination feeds a Hellenic
taste for scanning and weighing exotic otherness in race and gender’.?!” Through creating a
nomos, though, and securing it with oaths, suggesting an element of compulsion, | suggest
that the Carian women, like the Yezidi women, reject any narrative of exotic otherness,
making nomos in a gender-appropriate space, the oikos, and securing it in an appropriate way,

by oaths.

For Assman, one of the functions of ritual is to keep alive a memory that is not kept alive in
everyday life.”® Certainly, the use of oaths to bind women to the nomos they introduce could
suggest a ritual element to their practice as well as the need to make the rule obligatory.
However, the Carian women also preserve and reinforce memory in everyday activities, not

sharing meals with their husbands or calling them by name, which make this a nomos which

21> T adopt Rowan Williams’ definition of orientalism as ‘the reductive exoticising of an alien society’
(New Statesman May 2019: 39)

216 Otten 2017: 4, 8-9 “storytelling is a means of promoting survival and resistance in the face of
captivity’. ‘Sex slaves’ as reported by BBC news, 29/08/17, about Yezidi women.

217 Lateiner 2012: 160,

218 Assman 2000: 10, 16. Ritual stabilises a ‘collective identity through a process of symbolic
dramatisation’. Rood 2006: 292-3 on what he terms social memory, how people interpret their own
customs in the light of past experience.
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concerns the performance of gender as well as a ritual activity. To adapt Jonathan Hall’s

observation on ethnic identity,**

if gender is continuously constructed through practice and
reinforced through interaction with others, then it is an act of rebellion for the Carian women
to refuse to name their husbands. Calame argues that the significance of naming the gods is
that it enables us to identify them, it gives them qualities based on function.””® By analogy,
the Carian women deny their husbands both an identity and a function. By imposing sex
segregation at meals, moreover, these women are shown to manage both time and space
within the oikos, rather than being excluded from, for example, the Athenian symposium.
However, paradoxically, they also assert the Greekness they have acquired through marriage,

since it was the non-Greeks in the Histories whose custom was to share meals with their

wives.??!

For me, the significance of this story is that women assume the power that is available to them
to create a nomos that relates to everyday life, but which they intend, through transmission to
their daughters, to be a means of passing on the memory of their oppression, making the act
of lawmaking an act of resistance. They create nomos within the oikos, a space which includes
them, rather than through the formal apparatus of the male assembly, which excludes them.
What constitutes female authority within the oikos? In Pomeroy’s discussion of the Athenian
oikos, she links women’s lack of legal competence to their lack of power in the wider sphere.
The history of the Greek family, she writes, ‘must be largely the history of an institution
dominated by men’.?*2 Taylor, however, argues that ‘ideological notions of separation quickly

break down when confronted with lived experience’ and suggests we should consider what

?19 Hall 2015: 29.

220 Calame 2011: 337 on dvopdlew as word used by Herodotus to identify as well as name a god, to
give him qualities based on function.

?21 For example, Caunians (1.172); Persians (5.18).

222 pomeroy 1997: 16.
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women are allowed to do rather than what they are excluded from.?”® Patterson, also,
considers women within the oikos as participants, not just objects of the male gaze, whose

role is often to mediate between the public and the private realm.?*

Herodotus’ story, however, goes further than giving women agency as mediators; they make
the rules of social intercourse within the oikos, suggesting that it is a mistake to focus on legal
capacity in the narrow sense of participation in legal institutions. They have authority as
mothers which enables them not only to control their daughters, and enforce that control
through oaths, but also to limit their own interaction with their husbands. They create a
precedent, which unquestionably has a prescriptive aspect, and is intended to bind daughters
as well as husbands, thus conforming to Hart’s concept of law as including social norms

which are accepted as valid and binding by those amongst whom they prevail.

It is important, nevertheless, to emphasise the unusual aspect of this story. Most women in the
Histories do not find a remedy for abduction and rape through creating or enforcing nomos.
At the start of the Histories, Herodotus relates the stories of four mythical women. In his
account they have no voice; they are akin to property, to be seized and exchanged. Herodotus
makes Alexander’s motivation explicit; he wanted a Greek wife and he thought he would get
away with stealing one (1.3.1) because no consequences had followed the previous abduction
of Medea by the Greeks. The language in this section (1.1-5) is significant. Herodotus uses
variants of apraiom 16 times,®® emphasising the seizure or theft of women. The king of

Colchis demands payment for his daughter’s abduction and her return (1.2.3), the Greeks

223 Taylor 2015: 35-53. See also Blok 2013: 163-171; Georgoudi 2015: 200-210.
224 patterson 1998: 227-9.
22> Given as a verb 5 times in the active, 4 in the passive; as a noun 7 times.
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demand the return of Helen and a compensation payment (1.3.2), and Herodotus uses words
which suggest justice, compensation and reciprocity (aitéswv 1€ dikag ... dmoutéewy, 1.2.3), but
for men, not women. The Corinthian women who are stripped naked by Periander (5.92) have
no legal remedy, nor do the Phocian women gang-raped until they died (yvvoikag tvag
diépBeipav poyopevol Vo mANBeoc, 8.33). Greeks receive the spoils of war after their victory
over the Persians, which include women (tag maAlaxkag t@v Ilepoéwv kai TOv ypvoodv Kai
dpyvpov kai dAla ypruoto e Koi vroldya, 9.81) and Masistes’ wife is only protected from
rape because of her husband’s relationship to Xerxes (9.108.1). As with the stories of
remarkable individual women, such as Candaules’ wife or Artemisia, the story of the Carian
women is an interesting and salutary counterpoint to an essentialist ideology which devalues
the female, but it is unusual. For me, the significance is that women are shown to create

nomos and make it effective and binding outside structures of patriarchal authority.

Conclusion

The story of the Carian women shows that Herodotus’ conception of nomos is wide enough to
encompass the regulation of family and social life, which feminist legal theory has
highlighted as missing from much modern legal discourse. The story also illustrates Hart’s
argument that rules have an ‘internal’ aspect which coerces those subject to them, and
supports Pospicil’s concept of law whereby women here are the legal authority within a
group, who have power to enforce an imperative decision on their daughters, supported by a
sanction in the form of oaths, as a response to a dispute with the men who have taken them
legitimately (according to the rules of war) but against their will. Moreover, they intend their

decision to bind daughters in the future. I will explore this in more detail throughout this
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thesis, when | consider the performance of gender by women as well as men, in the oikos and

in public space.

Solon, Lycurgus and Deioces are shown to be very different lawgivers. Solon is someone who
speaks truth to power, and understands the interaction of gods and men to be integral to
nomos. | will apply this to those in the Histories who forget this crucial aspect of the rule of
law. Lycurgus shows a different relationship to the divine, which is ambiguous since even a
god (Apollo) cannot be sure whether he is a god or human. However, through setting up
Spartan institutions, he establishes a legal system which | will test as ‘law in action’ in
chapter 4. Deioces, meanwhile sets up the nomos of tyranny. These are the rules therefore,
which individuals and groups have to live with, but everyone, including the rulers themselves
have to live with divine rules, which are secured through oaths, negotiated through
interpreting the Pythia, and should be respected as imposing sanctions and punishments on

those who violate the wider rule of law.

I have identified the rule of law in both its ‘thin’ and ‘thick’ sense. The Deioces story shows
that law has to be implemented to avoid anomia, but he also introduces the coercive,
repressive, aspects of tyranny. Another tyrant, Croesus has to be educated by Solon to ‘look to
the end’, to acknowledge limits on tyranny whereby Herodotus gives us an ideal of the rule of

5226

law, its ‘thick’ aspect, which has a ‘normative role for the community as a whole’*“” and also

binds kings as well as slaves.

226 Willey 2016: 200.
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In this chapter | have concentrated on those who make law, addressing the role of the gods,
and human lawmakers, including the Carian women. In my next chapter, | use a case study
about the foundation of religious institutions, the oracles at Dodona and Siwa, to illustrate
Herodotus’ legal method, integral to his concept of the rule of law, and to consider what
nomos is for, what legal procedures, institutional or otherwise, uphold it and how nomos is

communicated, debated and implemented.
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CHAPTER 2: HERODOTUS’ JURIDICAL METHODOLOGY: LAW,

GENDER, AND SPEECH

Introduction

In this chapter, I argue that Herodotus’ concept of the rule of law is reflected in his own
methodology. He emphasises the need to evaluate source material, just as a lawyer has to
assess evidence, to interpret those sources critically and to come to a judgment based on a
balance of factors. In his work of historie, Herodotus interrogates the past, seeking evidence
for what happened, why it happened, who was responsible, and whose fault it was, for
example, that the Greeks and non-Greeks went to war (dt" fjv aitinv éroAéuncav aAinloiot,
Proem). From the start of the Histories, therefore, Herodotus is addressing issues of
causation, a key aspect of both civil and criminal proceedings in modern law. He assembles
stories from his informants, often giving us more than one version; sometimes he assesses the
evidence and favours one account, sometimes he distances himself from both stories. Both

approaches are assessments on his part of credibility.

In any legal investigation there will be at least two accounts which need to be evaluated. At
the start of the Histories, Herodotus reports the Persian belief that no women would be
abducted unwillingly (1.4.2) and the Phoenician account which holds lo complicit in her own
abduction (1.5.2), but declares ‘I will not come down on one side or another’ (£y® 3¢ mepi pev
TOVT®V 00K Epyopat pémv Mg oVTMG f| GAA®G Kmg tadta &yéveto, 1.5.3). He thus establishes
his critical credentials at the start of the Histories, seeking out alternate sources and not
relying on a ‘single propagandistic account’.??” The assessment of evidence, the interrogation

of conflicting accounts, the analysis of source material is all part of legal work, and is more

227 Barawanath and Bakker 2012: 41; Baragwanath 2008: 2 ‘history is contested territory’.
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complex than a binary opposition of truth and lies; it is arriving at a balanced judgment. Any
trial is interpretive; it ‘reconstructs a history, and marshals evidence to answer a particular

question and for the purpose of a public resolution’.??

In this chapter, | start by using the story of the foundation of oracles at Dodona and Siwa as a
case study to show how Herodotus models for us a methodology that is part inquisitorial, part
adversarial, and engages with key legal skills of evidence-gathering, interpretation and
judgment, but is not based on the institutions of the law courts, written statute, and forensic
oratory. | use two examples from modern law, one from criminal law, one from family law, to
show that law can be both punitive, invoking the rhetoric of blame, and investigatory, making
a judgment on what is in the best interests of a child. Herodotus also shows us a rule of law
which sometimes invokes the rhetoric of praise and blame, sometimes regulates gender

performance.

I will demonstrate that, in the Histories, we are most likely to discover the authoritative
nomos through speech rather than through a written statute. Nomos, then, has to be interpreted
in the light of available evidence, and, finally, a judgment has to be made. In this chapter,
therefore, | introduce the role of speech, by both men and women, in engaging with these
three categories, though there is, of course, some considerable overlap. Candaules’ wife for
example, speaks the rule, and comes to a judgment on the basis of her interpretation of what
she knows and sees. In later chapters, | will distinguish between those cases where violation

of nomos is being punished, those where women are involved in preserving the oikos,

228 | obban 2004: 31.
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regulating their community and acting as agents of social control, and those characters of both

genders who are shown to confound gender expectations.

In considering Herodotus’ concept of the rule of law from a gender perspective, I will show
that he models for us a form of legal method in which an inquisitorial method may be more
appropriate than an adversarial one, because it can highlight the gap between ideology (the
official representation of gender, based on the binary opposition of male and female), and
gender performance, which may subvert or manipulate that ideology. I use the following case
study to show that Herodotus’ legal method is both inquisitorial and adversarial, in practice.
In the story of the foundation of oracles at Dodona and at Siwa in Libya, Herodotus
establishes his own authority and displays his legal method, through evaluating and
interpreting his sources as well as relating what they say. His informants speak but Herodotus
explains their words for us. He explores the origins of the oracles and relates two traditions

from which he draws his own conclusions.

1. The foundation of oracles at Dodona and Siwa

In the version told by the priests of Theban Zeus, two priestesses were abducted from Thebes
by Phoenicians (600 yuvaikag ipeiag ék Onpémv e€ayOfvor vo Powvikwv, 2.54.1) and sold in
Libya and Greece (2.54), where they founded oracles in those countries (2.54). Herodotus
cross-examines the priests on how they could speak with such precise knowledge (gipopévov
8¢ pev O0kdbev olTm dtpekimg Emotduevol Aéyovot, 2.54.2). The priests reply that they could
not find the women but learnt about the story later on (Gvevpeiv pév ogéag ov duvarol
vevéoBat, mvbécBar 6& Dotepov tadta mEPL avTEWV T TEP ON Eleyov, 2.54.2). This rather

undermines their credibility, as it exposes their lack of witnesses and is based on a hearsay
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account. Herodotus questions the truth of the story (el dAnbéwg, 2.56.1) and also corrects the
vagueness of their reference to ‘Phoenicians’. ‘In my opinion’ (Sokéetl £uot, 2.56.1) he says, it
was the Thesprotians who brought the one priestess to Greece, who worked as a slave for
them and built a shrine to Zeus under an oak tree. When she had learnt Greek (cuvérape tnv
‘EALGSo yYA®ooav, 2.56) she founded an oracle and told how the same Phoenicians who had

sold her also sold her sister in Libya.

Thus, Herodotus takes an adversarial approach to the priests. They claim to give an accurate
account but have no supporting witnesses, as Herodotus’ cross-examination reveals. Their
account is undermined by the lack of a female voice to corroborate their story. He criticises
them not only for the accuracy of their account but also for how they argue their case, giving
his own interpretation. However, he also begs a question of his reader: why do you,
Herodotus, think it was the Thesprotians who brought the priestess to Greece???° He does not
tell us, making our engagement with Herodotus adversarial in turn. We ask questions of

Herodotus just as he interrogates his informants.

The second version, told by the priestesses of Dodona (Awdwvaiov 8¢ al ipgiat ... EAeyov
tadta, 2.55.3) has a mythic quality, in which two black doves take off from Thebes in Egypt.
One flew to Libya, one to Dodona, where it spoke with a human voice (povi] dvOpwnein,
2.55), telling the local people to found an oracle of Zeus there, and the dove which flew to
Libya told the local people to construct the oracle of Ammon.? This, therefore, is ‘a story

within a story’ which explains how myths develop, as a way of describing what cannot be

229 Marincola 1997: 8 - Herodotus assumes an audience who ask ‘How do you know?”.
2% One of only two instances where we are told that Herodotus’ informants are female. The other
instance is 4.180.
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understood, in this case, the enigma of a talking bird, which reflects that the women’s speech
was unintelligible.! Herodotus interrogates this account, but in an inquisitorial rather than an
adversarial way. He concludes that the priestess sounded like a bird to local people because
she spoke a foreign language (¢BapPapile, 2.57.2) but, once she learnt Greek, she could make
herself understood by them (cuvvetd ot nvda, 2.57.2). By identifying her as black they
signalled (onuaivovot) to Herodotus that she was Egyptian. Herodotus, thereby shows his

interpretive skills, enabling the reader to understand the story.

However, it is clear from the wider narrative that the priestesses are the authorities for a

particular kind of source material for Herodotus, information about the gods:

However, where each of the gods came from, whether they have all existed for ever
and what they each look like was not known until yesterday or the day before, so to

speak ... say the priestesses at Dodona.

gvOev 8¢ €yévovto Exaotoc TdV Oedv, gite aisl ooy mavtec, Okoiol e TIvEC Ta £1dea,
00K NTIOTENTO PEYPL 0D TPV Te Kai ¥OEC M¢ eimelv Ady® ... ai Awdmwvidec ipeiar

Aéyovot (2.53)

When he asks them therefore about the oracle at Dodona, he is consulting them as experts on
religious matters. His priority is to make sure he has the authoritative story, the one that
everyone connected to the shrine agree on. He satisfies himself that this story, this foundation
myth,*? is agreed by all those connected with the shrine, including the three named

priestesses (Aodwvoinv 8¢ ai ipgion, @V 1 npecPutdtn obvopa nv [popévelo, Tf 8¢ petd

231 Baragwanath and Bakker 2012: 36.
232 Hollman 2011: 96; Luraghi 2013: 111n77.

86



vty Twoapém, th o0& vemtdarn Nwkdvopn, 2.55.3). By naming the three women, moreover,
he, unlike the priests, produces his witnesses and confirms both his and their authority, as well
as showing that he has the skill to read signs. In his response to this version, Herodotus again
shows how such a story should be interpreted, through an argument on probability. It is likely
(oixog, 2.56.2), he says, that an abducted priestess who becomes a slave would remain loyal to
the worship of Zeus. Once she learnt Greek, she could found an oracle and relate what had
happened to her sister. When he comes, therefore, to rationalise the myth he is not criticising
his informants but enabling his audience to understand the story. What is common to both
versions is a narrative in which an abducted and enslaved woman has a significant role in
transmitting religious belief and practice from one culture to another. She becomes an agent
of change through learning and speaking Greek, which enables her to found an oracle, and

which Herodotus carefully interprets for his audience in human, not divine, terms.

In this way, Herodotus models for us an approach to understanding and interpreting his
sources, which is both inquisitorial and adversarial, depending on his informants, and engages

with probability not certainty. How valid is it, though, to express this as a legal methodology?

2. The model of judicial arbitration

233 to describe

Munson uses the word ‘juridical” (of or pertaining to law or legal proceedings)
Herodotus® inquiry into causation, who is aitios.** She emphasises his role as investigator,
collecting evidence from eye witness accounts and verbal testimonies, but applying a critical

filter in that, whilst sources needed to be heard, they might not be reliable, as he tells us, in his

role as narrator: ‘I have an obligation to record what my sources tell me but certainly no

2% Definition of ‘juridical’ in The Shorter Oxford English Dictionary 1983.
234 Munson 2001b: 7-8. LSJ gives the double meaning of aitiog as culpable, and responsible.
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obligation to believe them; this statement holds for my entire work’ (éym 0& dpeidm Aéyewv Ta
Aeyoueva, meifecbal ye pgv od movtanacty 0Qeilm, Koi pot ToUTo T0 £mog EYET®m £ mAVIQ

Adyov, 7.152.3).

Whilst Munson, therefore, privileges that aspect of law which is concerned with gathering and
interpreting evidence, Immerwahr reads ‘the judicial interrogation of witnesses’ as a metaphor
for Herodotus’ historical method, based on his observations, investigations and critical

judgment,?*®

whereas Nagy argues that the Histories is a ‘speech-act of authority’, whose
historié 1s in the epic tradition of both the lliad, in that both texts raise the issue of fault
(Proem; lliad 1.8), and the Odyssey in that Herodotus, like Odysseus, is on a quest.?*® Nagy
also draws parallels between Herodotus as narrator of the Histories, and the histor in Homer
and Hesiod, who has authority derived from the gods to resolve conflicts and decide on who
is guilty.”®” Both Munson and Nagy express Herodotus’ methodology in terms of judicial
arbitration. Nagy argues that Herodotus is modelling the process of mediating the ongoing
conflict between Athens and Sparta. In a wider sense, argues Munson, he is acting as arbiter

for his audience’s differences, through instructing them in what is relevant and fair, showing

the importance of negotiation and arbitration, and the validity of different points of view.**®

2% Immerwahr 2013: 190; Christ 2013: 212-250 on Herodotus as inquirer and investigator.

238 Nagy 1990: 227-237, 248. Other scholars who draw parallels between Homeric and Herodotean
methodology: Marincola 1997: 1-6; 2013: 109-132 on Herodotus’ Odyssean persona. Moles 1993: 96
on Herodotus ‘as alter ego of Odysseus: traveller/spinner of tales, dispassionate observer and judge’.
Renehan 2001: 174 on the Histories as a prose epic; Baragwanath, 2012: 296; de Jong, 2012: 254-259
on Herodotus adopting and adapting Homeric narrative techniques; Barker 2009; 23 on Herodotus’
open narrative texture, an ‘Odyssean strategy to gain authority for his enquiry’. Ancient commentators
Longinus called Herodotus ‘most Homeric’ (Ounpikotatog, 13.3) and Dionysius of Halicarnassus, a
‘follower of Homer’ (Opnpov {nAmtig, Pomp. 3.11).

37 Nagy 1990: 258.

2% Nagy 1990: 303-321. Munson 2001b: 269.
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This model of Herodotus as arbiter certainly reflects that aspect of his legal method which
appraises others’ nomoi, appreciates difference, and shows on a number of occasions that
disputes are resolved through negotiation and compromise. | follow Hart in distinguishing
between the ‘external’ and ‘internal’ aspect of rules.?*® Herodotus gives us the ‘external’ view
as an observer, or inquirer, who describes and evaluates the rules that those he is investigating
accept as ‘internal’ rules.** He often uses comparative or cross-cultural references, to
interpret nomoi for himself and his audience. Thus, Lydian customs are like those of the
Greeks, except that they prostitute their daughters (Avdoi 8¢ vopoiol pev moapaminocioot
ypéovtar kol "EAANVEG, yopig fj 6t o Ondea tékva katamopvedovot, 1.94.1); the Caunians,
by contrast, differ from the Carians and the rest of the world in their rules (vopoiot 8¢
YPEDVTAL KEYWPLOUEVOLGL TOALOV TOV T€ GA®V dvOpdrmv kai Kapdv, 1.171.1). The Lycians
have some Cretan, some Carian nomoi, but their distinctive practice is matrilinear succession
(1.173.4). The Massagetae, though monogamous, make their wives available for sexual
intercourse with other men (1.216.1). Often, the rule relates to a way of life, so the Egyptian
marsh dwellers live together in couples, as in Greece (2.92.1). Herodotus’ interest in thomata
helps to explain in part why he signposts the unusual aspect of gender rules which relate to
sexual or social practices, but he also uses a comparative methodology to enable his audience
to understand and interpret the rules and, by contrasting some practices but drawing parallels
with others, he shows ‘the intrinsic hybridity of culture and identity’.241 Herodotus contrasts
Hellenic and Egyptian practices but also draws parallels between their rites, gods and

mythology.?** As | identified in the story of the foundation of the oracles, Herodotus assumes

2% Hart 1961: 86-88.

240 Hart 1961: 99.

241 Skinner 2012: 19 for quotation, 25, 82, 255-6.
22 Gruen 2011: 39, 353.
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a role as interpreter for his audience of those many stories in the Histories of cultural

appropriation, assimilation, adaption or conflict.

Herodotus, however, also subjects nomos to critical evaluation, both praise and blame. He
praises the Persian rule that a boy lives in an exclusively female household until he is five
years old (mpiv 6¢ | mevtaéng yévntal, ovk amkvéetor £¢ dyv T®d motpi, GAAG Topd Thot
yovaréi dlowtov Exet ... aivém pév vov tovoe tov vopov, 1.136.2-1.137.1), he regards Amasis’

rule as faultless (£6vtt dpopm vouw, 2.177.2) but condemns one of the Babylonian practices:

The most shameful rule amongst the Babylonians is this: every woman in the country
is forced to sit in the temple of Aphrodite and have sexual intercourse with a stranger

once in her life

0 0¢ On aioyotog T®V vopwv goti toict BaPvAiwvioot 8de: Oel mdcav yvvoiko
gnyyopinv lopévnv &g ipov Aepoditng dmag &v tf) {om pydivar avopl Eeivo

(1.199.1)

He also educates as well as informs his audience. Those Greeks who think the communal
sharing of wives is a Scythian practice are wrong, it is Massegetan (1.216.1) and he corrects
the ignorance of Greeks about Egyptian character and practices (2.45). As Baragwanath notes,
differing nomoi pose a challenge to the external audience, in assessing motivation, and
understanding speech and action.?*® In this way, he encourages his readers to see nomos as a

matter for debate, disagreement and judgment, which reflects also his adversarial side.

23 Baragwanath 2008: 107-110.

90



3. The adversarial model

The model of Herodotus as heir to Homer and arbiter between conflicting positions, therefore,
does not fully explain his methodology. In dealing with the Helen logos in Book 2, he
subjects Homer to critical scrutiny, agreeing with the Egyptian priests’ account in which
Helen is detained by Proteus in Egypt and never gets to Troy, and reasoning (émleyouevoq)
that, if she had been in Troy, the Trojans would have given her back to the Greeks, whether or
not Alexander consented (2.120.1). He intrudes as narrator with his suppositions
(ovpupdAropar, 2.112.2) and his opinions (€y® yvounv aroeaivopot, 2.120.5) in a way that

Homer does not.?**

In this way, some argue, his form of self-display has parallels with sophists and medical
writers of his time. In criticising Homer, he is setting up his own authority as someone who
pursues historié and may be mounting a challenge to his supremacy.?* In this branch of
scholarship, historiography is a branch of rhetoric, and Herodotus part of an intellectual
tradition which values competition and in which the historian is ‘fighting his own literary
battle’.?*® Thomas argues that Herodotus was part of a world of polemical and rhetorical
argument, in that both he and his audience saw the art of persuasion as partly a matter of
display (apodeixis) which one could appreciate and enjoy, as when Herodotus has Artemisia

say ‘I will demonstrate what I think is the right advice’ (Tnv 6¢ €éoboav yvounv pe dikoov

24 Marincola 1997: 6; Dewald 1987: 147-170.

2% Boedeker 2002: 108; Thomas 2000: 267; Lateiner 1987: 104-8; Hartog 2000: 384, 388; Moles
1993: 97; Baragwanath 2008:33;2012: 30 notes that Herodotus sometimes rejects the omniscient
vantage of the Homeric narrator; Dewald 1998: 638 in notes to Waterfield translation.

2% Wiseman 1979: 28; Marincola 1997: 12; Branscome 2013: 11-26 on Herodotus as enquirer with
textual rivals: he uses them to show how not to do historiography and his approach is didactic and
polemical.
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dott GmodeikvooBar, 8.68a1).*’ This approach makes Herodotus more combative, more
adversarial, than the model of him as judicial arbiter, and aligns him more closely to the
Athenian model of forensic oratory. However, it is notable that, although there are some law-
court scenes in the Histories, there is only one passage in direct speech in the Histories, that
of Thearides, which we would categorise as a forensic speech, when he successfully
persuades the Aeginetans not to remove Leotychides, but to take him to Athens to secure the

release of hostages (6.85).

These two models, therefore, of law as a form of arbitration, and law as adversarial, of the
type encountered in forensic oratory, do not answer fully the question of Herodotus’
methodology in analysing nomos. | think it is necessary to interrogate our own preconceptions
of ‘law’ and distinguish more precisely between the various elements of legal proceedings;
gathering evidence and assessing credibility are different from interpretation, which in turn is
distinct from the act of judgment. Herodotus’ historie into law is rarely just descriptive;
rather, it involves identifying the evidence, and the area of dispute, and coming to a

judgment.?*®

Within that process there are, | argue, three main stages. | will use modern
examples and the model of Athenian oratory to show some parallels with the Histories but
also significant differences. | will also distinguish between that law which imposes

punishment for offences, and law as social control, the regulation of everyday life.

247 Thomas 2000: 219. Gagarin 2002:13 on dmodeifm in speeches of Antiphon and Gorgias. Zali 2015:
24 on language of proof, performance, argument and persuasion which Herodotus shares with sophists
and natural philosophers.
248 Munson 2001b: 221-2.
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4. An institutional approach to nomos?

In my last chapter, I discussed the role of Solon, Lycurgus and Deioces as lawgivers, and, in
the case of Sparta and Media, the creation of associated institutions. However, the lawmaking
of the Carian women was performed outside a formal institutional framework. This makes
Herodotus’ concept of the rule of law very different from either modern or classical Athenian
analyses. The modern lawyer will start with written statute or case law and the institutions of
the law courts, legal profession and judiciary. In the examples | give in this chapter on child
abuse, the specific offence, relevant to a criminal prosecution, is child cruelty.?* In civil
proceedings however, where a local authority seeks to protect a child from significant harm,

9.%° Hart also identified ‘rules of

the relevant provisions are in the Children Act 198
adjudication’ which confer powers on judges to make decisions within a prescribed court

structure with defined procedures.®* The legislation I refer to is gender-neutral, though 1 will

give an example of a judge who invokes a gender trope in his judgment.

The legal historian of Athenian law has the resource of the surviving speeches of the Attic
orators, of which approximately three-quarters, according to Todd, were delivered in law
court trials, which he terms ‘forensic’; the rest were delivered either to a deliberative body,
usually the Assembly (‘symbouleutic’ or ‘demegoric’ in Todd’s terminology) or were display
speeches, classified by later rhetorical theorists as ‘epideictic’.?*? The forensic speeches given
in the law courts are, therefore, invaluable source material for scholars of Athenian law. In
gender terms, the Athenian courts exclude women; they have no role as litigants, witnesses or

dikastai, and their presence or absence in a speech will be determined by the rhetorical

29 31 Children and Young Persons Act 1933.

2%0.931(2) Part IV Children Act 1989 as amended.

5! Hart 1961: 94-5.

%2 Todd 2005: 103n.21. See also Gagarin 2004: 174; Todd 2005: 97-99; Todd and Millett 1990: 13.
Hunter 1994: 5.
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purpose of the male speechwriter. Harrison’s index entry: ‘women, disabilities’ sums up their

status in the Athenian law courts.??

To what extent, therefore, can we use the references to law courts and judicial proceedings in
the Histories to analyse Herodotus’ concept of the rule of law? As Thomas states, ‘we cannot
examine law by itself without the apparatus within which it was applied and the structures —
either cultural or political — in which it was created, and then argued over, supported, evaded,
and put into action’.** Though there are references to law courts and judges (four examples

255 in the Histories, the law court references are

of 16 dikactiplov and seven of 6 dikaoTNg)
problematic. It is not clear why Herodotus uses 10 dikactiplov in some contexts but not
others. For example, it is the place where Miltiades is prosecuted by his enemies (Vmo
dikaothplov avTov dyayovieg, 6.104.2) and subsequently acquitted, but is this the same body
that then elected him general (aipgfeic vmo 0D dNpov, 6.104.2)? Herodotus does not appear

2% Of the two other references

to distinguish between dicaotiprov and 6fjpuog in his account.
in the Histories to legal decisions made by the Athenians, we are not told whether the fine on
Phrynichus for producing a play called The Fall of Miletus (6.21.2) and the case brought by
Xanthippus (dmayaywv Vo tov dfjuov Midtiddea &dimke, 6.136.1) against Miltiades, for

deceiving the people, were heard in the Assembly or another court.?®” Ostwald highlights this

253 Harrison 1968: 346.

4 Thomas 2016: 1.

2% Powell 1938: 91. 16 Stcactiprov in 6.85.1; 6.72.2; 6.104.2; 9.93.3. 6 dcaotiig in 1.96.2; 5.25.2; of
Persian royal judges: 3.14.5; 3.31.2; 3.31.3; 5.25.1; 7.194.1.

2% Hornblower and Pelling 2017: 229.

»" Hornblower and Pelling 2017: 112. Harris 2013: 16 begs the question when he states that ‘the three
[Athenian] trials mentioned by Herodotus clearly took place before the Assembly or in a court’.
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lack of clarity when he says these three trials appear to be before ‘some kind of popular court

though one would expect them to be before an archon or the Areopagus’.258

As for the two trials in Sparta which, according to Herodotus, are brought before the
dwootplov, that is, the decision to surrender Leotychidas to the Aeginetans (6.85.1),
subsequently revoked following a persuasive speech by Thearides, and the banishment of
Leotychidas for bribery (6.72.2), the constitution of the court is uncertain; was the other king
present alongside the gerousia and the ephors?®®® The fourth use of Swactfpiov in the
Histories concerns the trial of Euenius by the Apollonians (brayayovteg puv vmod SikacThplov
katéxpvay, 9.93.3) for falling asleep on his watch. His punishment is to be blinded but the
consequences for the Apollonians are severe, in that their flocks stop producing offspring and
their fruit trees no longer yield fruit. As a result, they consult the oracle, are told they had
acted unjustly (ddixwc, 9.93.4) and are advised to compensate Euenius. In this story, the
institution of the dwoaotplov appears to be much less significant than the institution of the

oracle, which gives the authoritative legal judgment.

This lack of information about procedure and venue, whether in Athens, Sparta or Apollonia

is, in my view, unsurprising. With regard to Athens, Herodotus’ sources probably had no

5260

‘particular penchant for the niceties of Athenian judicial procedure any more than

Herodotus himself, and in any event his narrative is likely to reflect what he and his sources

258 Ostwald 1986: 28-31. Hornblower and Pelling 2017: 229 on 6.104.2 comment that ‘Herodotus is
unlikely to have had procedures in mind’; 292-293 on 6.136.1-2. Rhodes 2018: 276 writes that
Herodotus was ‘not attending to the precise nature of constitutional government’.

9 Hornblower and Pelling 2017: 183-4; 201-2. They also cite Wilson Herodotea 115 to state that
‘Thearides’ is more likely to be right than ‘Theasides’.

2% Ostwald 1986: 30.
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knew of contemporary Athens rather than the history of its legal institutions.?** For example,
Ephialtes’ reforms of 462 BCE transferring judicial powers of the Council of Areopagus to
dikasteria are chronologically well after Miltiades’ two trials and the fining of Phrynichus,
but it is likely that those Athenians who remembered the trial of Miltiades and told Herodotus

about it would use a word with which they were familiar, even if it was anachronistic.*2

As regards Sparta, Millender comments on the contrast between the detailed treatment of
kings and the ‘rather sparse’ presentation of Sparta’s ‘constitutional structure’ (ephors,
gerousia and ekklesia) by Herodotus, and refers to his ‘weaknesses including the use of
vague, imprecise language’ in that he points out the function of an office in action rather than
abstractly.263 | argue that what Millender regards as Herodotus’ ‘weakness’ is, in fact, a
reflection of his legal method. In the case of Sparta, | will analyse how the institutions created
by Lycurgus worked in practice in chapter 4, arguing that Herodotus places law in a social
context rather than giving us rules and procedures, of which he or his sources may have been

ignorant.

For these reasons, therefore, | argue that an approach to nomos in the Histories based on the
institution of the law court and forensic oratory, is unlikely to be helpful, because it does not
reflect Herodotus’ own priorities or methodology. How significant, therefore, is the exclusion
of women from formal legal processes? | consider now how Herodotus constructs a narrative
in which the rule of law is explored, debated and challenged, in which law court scenes and

forensic oratory do not play a key role.

261 Ostwald 1986: 5-15 for Athenian law 508-430 BCE.
262 Christ 1998: 14; Hornblower and Pelling 2017: 293.
263 Millender 2002: 2-3, 33.
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5. Source material: what are the rules?

5.1 Written law

What source material on nomos do we have in the Histories? Ostwald, in my view, confuses
the issue by referring to political and judicial nomoi, that is, the ‘rules and regulations by
which the internal life of society as a state is ordered’ as ‘statute’, whether written or not, in
the fifth century, because ‘statute’ in modern usage suggests a formalism which is not
reflected in the Histories.?®* There is certainly no substantial body of written statute for
Herodotus to consult. The Persian royal judges who are consulted by Cambyses, for example
(3.31) may refer to written royal decrees, Deioces, once he becomes tyrant, puts his
judgments in writing (1.100), and the laws drawn up for the Athenians by Solon (1.29) were
possibly written down, although Herodotus does not say they were; ‘if we were to depend on
Herodotus alone we should never know whether Solon’s legislation at Athens was written or

not’ 265

However, | will consider briefly the import of those rules which are described as written
because it is one of the ways tyrants give coercive orders. The institution of tyranny, and the
role of kings as judges is a dominant theme in the Histories which I will explore more fully in
the next two chapters, and written orders or judgments are an aspect of that. Deioces, for
example, gives written decisions as a substitute for oral judgments, Darius uses a series of
sealed letters to have Oroetes killed (3.128), and the same king orders the deracination of

Paeonia by means of a letter to Megabazus (5.14). However, written messages can also be a

264 Ostwald 1969: 43-47.

265 For the Persian decrees; CAH iv. 87; Asheri 2007: 431; Dewald 1998: 634 in notes to Waterfield
translation. But Ostwald 1969: 46 for quotation; he notes the lack of distinction in Herodotus between
written and unwritten nomoi. Asheri 2007: 99 is too prescriptive with his examples of written laws
including Solon’s (1.82.7-8; 1.132.3; 1.137.1; 1.144.3). Thomas 2000: 50-60 gives the example of
Amasis’ nomos (2.177.2) as one which may or may not have been in writing.
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means to encourage rebellion. Harpagus sends such a message to Cyrus in a hare (1.123.4),

266 \Women

and Histiaeus has a slave tattooed with a similar message for Aristagoras (5.35.3).
are shown to have skills in exploiting and deciphering such text. Nitocris exposes Darius’
greed through an inscription on her tomb (1.187) and Gorgo works out how to read the tablet
sent by Demaratus, warning of Xerxes’ imminent invasion of Greece (7.239.3-4). In this way,
I think Herodotus’ portrayal of the written word does fit the model of law as a coercive order
backed up by threats, but he also shows how some individuals, female and male, are able to

use this technology to subvert the tyrant’s coercive order.?’

As regards Sparta, in the preface to his book on Spartan law, MacDowell issues a number of
significant disclaimers, one of which is that much of the law is unwritten. In addition, he
writes, the evidence is incomplete, later writers tend to mythologise Spartan life, and the
‘boundaries of the subject are difficult to define’.?®® His conclusion is no more secure: ‘even
on some of the most obvious topics we are almost totally ignorant’.?®® This assessment is
based, moreover, on a variety of sources beyond Herodotus, including Xenophon and
Plutarch. Written Spartan law, therefore, is not the foundation for the rule of law in the
Histories. My analysis of the rule of law and gender in the Histories, therefore, is based on
Herodotus’ narrative which records the information given to him by his informants, and the

speech he constructs for his characters, who discuss, debate, argue, and evaluate nomos.

206 Zadorojnyi 2006: 355-365.

207 Both Zadorojnyi (2006: 355-375) and Steiner (1994: 127-154) discuss the despotic aspect of
writing but not its use as a means of resisting tyranny.

2%8 MacDowell 1986: Preface.

29 MacDowell 1986: 151. Topics which remain uncertain: penalties for homicide (146); the method of
voting in trials of kings (142); the procedure, if any, for arbitrations (136); why particular kinds of
cases were reserved for the kings (121); what word the Spartans themselves used for an heiress (96);
what constituted adultery (87); what penalties were imposed for marrying late or marrying badly (74);
the nature and consequences of disenfranchisement for cowardice (46).
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To summarise, therefore, most nomoi in the Histories are not spoken, argued about or
enforced in a law court. Atossa, for example, declares both a gender norm and the Persian
nomos of expansion, when talking to Darius (3.134) in their bedroom, both Artemisia and
Xerxes pronounce on the inferiority of women (8.68; 8.88) at a gathering of the king and his
advisors, Gyges declares what is anomos (1.8.4), and Candaules’ wife then enforces the
penalty (1.11) within the oikos, the Daughters of Danaus teach the rites of the Thesmophoria
from Egypt to the Pelasgian women (2.171.3) in a ritual setting, the mother of Scyles teaches
him the Greek language and custom (4.78.1) again in the oikos, and Euelthon rejects

Pheretime’s request for an army in a speech which includes a gender norm (4.162.5).

5.2 Spoken law

I have argued that an ‘institutional’ approach, based on an analysis of those sections of the
Histories where Herodotus refers to law courts, is not productive, but Herodotus nevertheless
refers to legal proceedings. Does he, therefore, take the opportunity to construct judicial
speeches for those of his characters who are involved in legal proceedings? Dionysius of
Halicarnassus noted that Herodotus did not include many speeches to the public assembly or
in a judicial setting (obUte yap dnunyopiong TOAAAIG O dviip oVd™ Evaymviolg kExpntot AdYOolG,
Thuc. 23), in contrast with Thucydides. In fact, though Herodotus constructs some
deliberative oratory for his characters, and these speeches play a significant role in the

Histories, he does not do the same for those characters who are involved in legal proceedings.

In the trial of Demaratus, based on his father’s denial of paternity (6.65-70), where one might

expect Herodotus to construct a forensic speech for the occasion, he, in fact, gives a form of

defence speech to Demaratus’ mother, who is not a party to the court proceedings. Of all the
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characters involved, she makes the most substantial contribution orally, moving the legal
debate from the law court to the oikos. In terms of Herodotus’ methodology, this suggests that
he did not regard it as necessary to construct any form of forensic oratory for his characters,
whereas he does give us the long deliberative speeches of the Constitutional debate (3.80-

3.82) and those of Socles (5.92) and Leotychides (6.86).

The role of speech in general in the Histories has been the focus of a number of studies.
Bakker has done a detailed study of all forms of speech in the Histories and his definition of
speech, as a consequence, is very wide: ‘utterances embedded in the narrative consisting of a
verb expressing a speech act, as well as a complement of that verb’.?™® He argues that the
historiographical function of Herodotus’ speeches, both those he constructs for characters in
his text, and for his informants, is to establish his authority as a historian, adopting the
persona of both epic storyteller and researcher.?”* His emphasis, therefore differs from those
who focus more on the relationship between speech and action, and the power dynamics
which are revealed in speech, making demands on the listener or reader to work out

motivation and enter the debate which Herodotus stages for us.?"2

My focus is different in that I will analyse Herodotus’ use of speech, by female as well as

male characters, as a key part of his examination of the rule of law. The role of female speech

in the Histories has not been addressed systematically by scholars. Zali, for example, states
5 273

that women’s speech is ‘mainly reserved for barbarian women’,”" an argument which is

contradicted by a number of significant verbal exchanges in the Histories between Greeks,

270 Bakker 2007: 5-6.

2’1 Bakker 2007: 22.

272 pe|ling 2006: 103-121; Baragwanath 2008: 22-26; Zali 2015: 6-16; 305-310; Marincola 1997: 99
on the Histories being based on what people say about the past.

273 Zali 2015: 44.
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male and female, which | outline in the following chapters. Lardinois and McClure’s book
Making Silence Speak: Women’s Voices in Greek Literature and Society has only two index

2" McClure makes a bold claim when she states that ‘both Athenian

references to Herodotus.
and non-Athenian literary texts universally praise female silence and verbal submission while
equating women’s talk with promiscuity and adultery’.?” I will show that this is certainly not
the case in the Histories. Women’s speech is an integral part of a number of narratives,
between Greeks and non-Greeks, in which nomos is considered; conversation, reasoning,

argument, persuasion, explanation, debate and judgment are all forms of speech which are

practised by women and engage with the rule of law.

In this respect, there is a clear contrast between Herodotus and Thucydides, who saw no need

k.276

to include any female speech in his wor When he has Pericles advise the war widows:

There is great glory for you in not being worse than your existing nature and for
whichever of you has the least reputation among men concerning either her
excellence or her faults

¢ T€ YAp VIapyovonc PVGEMS U Yelpoot yevésOan Vuiv peyddn 1 §6&a kol fig v

¢’ ENGyoTov Gpetiic TépL T woyou v Toig Gpoeot kKAéog 1) (2.45.2)%

he reflects his own practice in according kleos to all women by not talking about them, far
less giving them speech. Wiedemann argues that this is because the intervention of women is

outside the norms of Thucydides’ subject matter. Their action signals social disruption, or

2 Lardinois and McClure 2001.

25 McClure 1999: 20.

2® Shannon-Henderson 2019: 89-91.

2"" Shannon-Henderson 2019: 89 for translation.
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treachery, and, in the case of the Corcyran women, is against their nature (mapd (pl')cw).278

Hornblower notes that Plutarch (Mor.242E, Virtues of Women) took Pericles’ injunction to
mean that ‘women’s place is in the home’, and that the role for women in this speech
corresponds with the general treatment of women in Thucydides, which is to present women
against a background of turmoil (86pvpoc).>”® Shannon-Henderson also argues that women,
for Thucydides, were marginal figures, whose involvement in political affairs could only be

detrimental.?°

Thucydides’ text, therefore, reflects and reinforces those other 5" BCE texts, in which
characters, male and female, praise female silence and seclusion in the oikos.?®* The
characters, of course are voicing a patriarchal ideology which can be subtly undermined. In
Andromache’s speech, in Euripides’ Trojan Women, for example, she says ‘I didn’t let smart-
talking women into my house ... I used to keep my mouth shut’ (§c® 1€ perAdBpov Kopya
Onieidv £mn odk gioeppoduny ... YAdwoong te owynyv, E. Tr. 651-2; 654) but she also laments
the fate to which conformity to that ideology has brought her (E.Tr. 644-5).%%2 Meanwhile,

Ajax’s admonition to Tecmessa: ‘Woman, silence is an adornment to women’ (yovai, yovoi&i

2’8 Wiedemann 1996: 83-90. Athenian women, Th.1.90.3; Argive women, Th.5.82.6; Plataean women,
Th.2.4.2; Plataesan woman giving Thebans an axe, Th.2.4.4; Corcyran women Th.3.74.1.

2" Hornblower 1991: 314.

280 Shannon-Henderson 2019: 91-100.

281 McClure 1999: 19-24. Examples: ‘Speech shall be men’s care’ (ud0oc 8 Gvdpeoot perfiot,

H.0d.1.358); ‘A woman should not practise speech, for that is terrible. To be ruled by a woman is the
ultimate outrage for a man.” (yovn un dokeitm Adyov: devov yap. VIO yovaikog apyecdot HPpig € av
avopi €oyatn, Democritus 68 F 110-111 DK); Phaedra: ‘My starting point was this, to be silent and
hide my disease. For the tongue is not to be trusted: it knows well how to admonish the thoughts of
others but gets from itself a great deal of trouble’. (pEapmv pv oby &k todde, orydv THvdE Kol
KPUTTEWY VOGOV. YAMGOT] YOp 0VOEY TIoToV, 1| Bupaia pueEv povipnat’ avopdv vovbeteiv Enictatal,
avT 8’ VY avTiig TAglota kéktnTan kakd. Eur. Hipp. 394-399); Parthenos: ‘I know that for a woman
silence is best, and discreet behaviour, and staying quietly within doors’ (yvvouci yap otyn te kol to
oOEPOVEIV KAAMGTOV gicm 0 flovyov pévery dopwv.Eur. Held. 476-7).

282 pelling 2000: 193.
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Koopov 1 oyl eépet, S. Aj. 293)°® emphasises the repressive nature of patriarchal ideology,
but she proves her rhetorical competence in a speech in which she reminds him of his
obligations to family and to her (S. Aj. 485-524), as many female characters in the Histories
do to men.?®* Moreover, as Loraux acutely observes, the Greeks themselves did not heed

Pericles’ words, creating an ‘ocean of discourse on the female race’.?®

To what extent, therefore, was Herodotus’ engagement with the rule of law and gender
influenced by, or conversely had an influence on the Athenian dramatists??®® This question
arises from the passage in Antigone (S. Ant. 909-912) which echoes a very similar one in the
story of Intaphrenes’ wife (3.119.6) and which | consider as a case study in chapter 4. | argue
that the dialogue between the characters (Creon and Antigone, and Darius and Intaphrenes’
wife) shows a very different mode of argument on the rule of law, highlighting not gender
difference, but a contrast between an adversarial and an inquisitorial form of argument. In
chapter 3, | consider a story where Athenian women, like Hecuba and her women, attack a
man with their dress pins but in a very different context. Both stories raise important
questions about the role of women in policing male behaviour and punishing male offenders,
but the Herodotean story, I will argue, presents us with Herodotus’ own perspective (the

‘external” view) on Athenian and Aeginetan nomoi.

In a broader context, I will argue that there is a thematic link between the tragedies in

particular and Herodotus, challenging Bakker’s assertion that the tragedies deal with different

283 Finglass 2011: 226 translation

284 Finglass 2011: 224, 280-290.

285 Loraux 1978: 69 - “sur la race des femmes, les Grecs ont mis en place un océan de discours’.

286 pe|ling 2000: 189-218; Said 2002: 117-147; Chiasson 2003: 5-35; Blok 2001: 95-116; Bakker
2007: 15-17. Female speech in drama has received much more scholarly attention than female speech
in the Histories and it is beyond the scope of this thesis to do a detailed comparative study of the
dramatists and Herodotus.
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stories and themes from Herodotus.?®” On the contrary, some themes are of central importance
to both genres. The self-destructive oikos is a dominant theme in Euripides’ Electra, for
example, as well as the Herodotean stories of Astyages, and Xerxes, revenge is a key motif in
Euripides’ Hecuba and the story of Pheretime in the Histories, and reciprocity in marital
relationships is emphasised by both Tecmessa in Sophocles’ Ajax and Candaules’ wife in the

Histories.?%

However, it is remarkable, in the context of 5™ century BCE discourse, that nowhere in the
Histories does Herodotus, as narrator, express the view that women should be silent because
of their gender. The Magus stops women talking to each other in the Persian oikos, but this is
because he fears exposure (3.68.5), Periander stops everyone, male and female, talking to his
son Lycophron (3.53) and Deioces hides himself away, fearing the judgment of his peers
(1.99.1). In all these cases, the silencing of women and other subaltern groups is presented by

Herodotus as indicative of tyrannical behaviour, not a reflection of gender norms.

Female speech, however, may not be heard as authoritative, even if the right to speak is
allowed, and characters frequently fail to listen to women’s advice or warnings.?®® In this
study, I will highlight different types of female speech, and argue that women sometimes do
speak with authority, on behalf of men and the community, as well as on their own behalf.
Moreover, those men who fail to ‘hear’ authority in women’s speech often suffer as a

consequence, for example, Cleomenes, who ignores the authoritative priestess to Athena

287 Bakker 2007: 16.

288 The passages from Herodotus are fully dealt with in case studies. For tragedy, Mossman 2001: 377,
383 on self-destructive oikos in Euripides’ Electra; 1995: 26-7, 124-5 on revenge in Euripides’
Hecuba, 170-175 in the Histories; Finglass 2011: 279, 289 on theme of reciprocity in Ajax.

289 Beard 2017: 17 - “to become a man (or at least an elite man) was to claim the right to speak’; 24 -
women are allowed ‘niche’ speech; that is, they can talk about sectional interests and victim status.
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Polias in Book 5. However, a more prevalent form of female speech, which reflects women’s
subaltern status, is to be found in negotiation, persuasion and forms of informal mediation. |

will consider the various forms of female speech and their purpose, in chapter 3.

In the context of nomos, since | am arguing that Herodotus uses speech to highlight issues of
credibility, the evaluation of conflicting accounts, the interpretation of events and the making
of judgments, his own reliability should be examined. West argues that his technique is more
that of a journalist or historical novelist than a systematic researcher and certainly, if we apply
modern criteria to the Histories, some of it could be called historical fiction; ‘the rendering of
historical happenings by way of the personalized and momentary experiences of individual
human beings,” and the ‘employment of narrative situations that open to inside views of the
characters’ minds’.*®® This is displayed by Herodotus not only in his narrative but also in the
speech he constructs. Jacoby argued that we should distinguish between ‘novelistic’ and
political-historical” speeches’ in the Histories.?*! This suggests that there is a fictional element
to the non- political speeches, a view which Flory takes in calling the story of the Amazons,
which includes both direct and indirect speech, a ‘fairytale’.?** However this would apply to
all of the characters in the stories whatever their role. We are invited into the thoughts and
feelings of Xerxes the king as much as Cyno the slave. Herodotus thereby focalises the
thoughts and emotions of groups and individual characters, because he regards this as an

essential part of exploring and explaining nomos.

2% \West 2003a: 417. Cohn, 1999: viii,151.

21 Jacoby, 1913: 492. ‘Man wird zu scheiden haben zwischen den ‘novellistischen’ Reden und den
“politisch-historischen’.

%2 Flory, 1987:112.
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Jacoby’s distinction also suggests that the ‘political-historical’ speeches are not fictional or, to
put it another way, are factual. This is equally problematic when we consider the context in
which most of the speeches were delivered. The second conversation between Artemisia and
Xerxes (8.101-2) is in private and involves just the two of them; how could the version given
by Herodotus be anything other than his own creative construction? There is a scholarly
consensus that this would have been taken for granted by Herodotus and his audience. 2%
Thucydides problematises the idea of including in his narrative what people said as well as
what they did, by making a distinction between what was said (ca pév Adyo einov Ekactot,
Th.1.22.1) and what was done (10 8’ £€pya t@v mpoyOévimv, Th. 1.22.2) and acknowledges the

5294

difficulty ‘for himself and his informants in remembering the former accurately; he

reports, therefore, ‘the case which I thought him most likely to have presented’?®

(td 0éovta
puahot’ gimelv, Th.1.22.1). Herodotus does not reflect on his methodology in this way. Indeed,
he asserts the authenticity of the speeches made in the Constitutional Debate (3.80-82; 6.43)
which leads Bakker to argue that the opposition between ‘historical’ and ‘fictional’ creates a
false dichotomy which ignores Herodotus’ own narratorial intervention in the story of Cyrus,
for example, when he vouches for his version being ‘the true story’ (tov €6vta ... Adyov,
1.95.1).®° This intervention, I argue, has to be considered in the context of Herodotus’

interpretative skills, which makes it more complex than a binary opposition of truth and lies.

Herodotus arrives at a judgment, having assessed each of the four stories he hears about

2% Baragwanath 2008: 36; West 1985: 286. Bakker 2007: 2-3; Marincola 1997: 6; Wiseman 1979: 28-
9; Usher 1999: 222; de Jong 2013: 255.

%4 Hornblower, 2002: 375 (his italics). Letter to The Guardian 13/02/16 ‘At school more than 60 years
ago | was taught that Hansard was verbatim but when | transcribed Select Committees some years
later, one of the first instructions I received was: “If the MP isn't speaking sense, then make him speak
sense”” (Gitta Zarum).

2% Dover’s translation, 1965: xii.

2% Bakker 2007: 22
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Cyrus, that one is the most convincing. He also shows his characters engaging with questions

of credibility through speech.

6. Interpretation

Legal rules require interpretation; as Hart puts it, ‘all rules have a penumbra of
uncertainty’.”®’ We as readers of the Histories, moreover, are actively involved in
interpretation, as lawyers are. Herodotus engages with notions of proof and probabilities, not
certainties, in collaboration with his audience.?®® This mirrors legal procedure. In modern law,
the test in civil proceedings is ‘the balance of probabilities’, in criminal cases, ‘beyond
reasonable doubt’, making law a matter of judgment rather than certainty, the boundary
between ‘reasonable’ and unreasonable’ doubt sometimes difficult to draw, and ‘facts ... not
as concrete as they may seem’.” As Baron puts it, ‘the choice is not between “fact” and
“fiction”, or between “objectivity” and “subjectivity”. Someone’s story will emerge in legal
decisions; the only question is whose’.*® Judges as well as legal practitioners, are storytellers,
creating a legal narrative out of the material presented in court, shaping it, putting it into
chronological order, making findings of fact and applying the law, and, like all authors,

making strategic choices about how to tell the story.>*

T Hart 1961: 12.

2% Baragwanath 2008: 22-26; Bakker 2002: 3-32; Thomas 2000: 258.

? Holland and Webb 2016: 132.

%% Baron 1991: 85, 97: ‘While almost no one believes these days that lawyers and judges just apply
rules to facts, there remains a strong tendency to treat the facts of a case as just there, independent of
and prior to the attorney’s presentation of them. Authors who write about storytelling encourage
lawyers to question this tendency and to examine carefully their role in creating the reality of legal
cases’; 101: ‘most analyses of effective storytelling techniques agree that, in framing the narrative, the
storyteller must take into account the presuppositions and beliefs of his or her audience’.

%01 Rackley 2010: 45-46; Baron, 1991: 105 ‘stories and storytelling are integral parts of every legal
setting and ... anyone interested in understanding the law must take that fact seriously’.
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This is the way, | argue, to read Herodotus on the rule of law, as someone whose narrative is a
creative and structured response to the stories about nomos which he is told by his informants.
By providing us with shifting focalisations, rival strategies, and argumentative speech,
Herodotus ‘refuses an authoritative monologic discourse’.*® Irwin notes that indirect and
direct speech in oracular logos stresses the role of the interpretive community and both creates
and resolves ambiguity.>* This has a parallel in modern law; Hart refers to the ‘open texture’
of law, which acknowledges the impossibility of drafting rules of conduct which cover every
situation, which determine every dispute, which foresee every eventuality. Every judicial

exercise requires interpretation.

Munson argues that Herodotus’ interest in thomata is partly that they act as an impulse to
inquiry, they require interpretation.*® Darius, for example, finds Intaphrenes’ wife’s request
surprising (Bopdcog tov Adyov, 3.119.5), not her actions in lamenting her husband’s fate
outside the palace gates. Her remarkable gender performance, therefore, is a prompt to
enquiry, rather than being an example to be condemned. Irwin and Greenwood point out the
central role of autopsy in Herodotus’ account, drawing the audience into an interpretive
community, engaging us in assessing and evaluating his logoi, as conveyed by the verb
ovuPdiierv and its middle form 00u[3dMscOm.305 In Hohti’s analysis of this verb, he
describes the process of reaching a conclusion by comparing various pieces of evidence,

choosing the significant facts, recognising that two parts, one of which may be a sign (an

%02 Dewald 2002: 267-289 for Herodotus as both investigator and critic; 1999: 225-7 on Herodotus’
‘narrative stage’ allowing for shifting focalisations and ‘our judgment matters as well as the
narrator’s’; Barker 2009:199 on the ‘dissenting strategies’ the debates reproduce; Munson 2005: 6n27
on Herodotus as an ‘expert interpreter of all types of codes of information’.

%93 1rwin 2007: 52.

304 Munson 2001b: 1-19, 233-4, 259. Baragwanath 2008: 29 ‘the thoma terminology thus invites
readers to become all the more alert to potential explanatory connections and wider contexts’.

%% 1rwin and Greenwood 2007: 5-9.
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oracle, or a dream, for example), belong together, and reaching a conclusion, whereby the
‘intelligible whole is more than the sum of its parts’.>®® He gives the example of the disputed
interpretation of the oracle before Salamis, between the Athenian elders and Themistocles:
‘He claimed that the conclusion the interpreters had come to about this wall of wood was not
entirely correct’ (ovk £pn mav O0pODG TOLG YPNOoUOAOYOLS cvuPdAirecOot, 7.143.1). This
interpretive, forensic exercise, assessing evidence and conflicting viewpoints and stories, is
integral to Herodotus’ concept of the rule of law, and is performed by women as well as men.
Polycrates’ daughter, for example, correctly interprets a dream and unsuccessfully tries to
warn her father of an imminent risk (3.124). In the next chapter, | will show that there are
those who possess interpretive skills but lack the power to convince those they are warning or

advising.

To arrive at a balanced judgment, therefore, is more complex than a binary opposition of truth
and lies. A judgment is always a choice between alternatives not a pronouncement of truth. To
that extent, the aim of any legal process is more modest than a search for ‘the truth’. I do not
agree, therefore, with Baragwanath, for example, who argues that Herodotus puts the reader in
the position of the Athenian juror, who had to ‘judge the truth particularly about sequences of
events and motives’, or Marincola, who identifies a place for the reader to be ‘actively

engaged in a joint search for the truth about the past’.**” Rather, our role is, like Herodotus,

306 Hohti 1977: 10-13. Parker 1989: 74; 2011: 14 on oracles as a form of enquiry; Barker 2006: 9-13
on the oracle as an institution which stimulates argument about interpretation and involves the reader;
Asheri 2007: 41-42 on oracles as religious authority, requiring interpretation. In this respect an oracle
is like a statute which requires interpretation (sumballomai); Mikalson 2002: 196 on oracles as
foreshadowing device; Harrison 2000: 127-8 on oracles as ‘customary long-established sources of
insight into the divine’; Malkin 2011: 214: the divine gives ‘directions for travel’; Lateiner 1989: 25
on the oracle as polysemic; Maurizio 2001: 41-46 on the authority and ambiguity of the Pythia.

%97 Baragwanath 2008: 19; Marincola 2006: 16.
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‘to listen critically, to question, and to judge’.**®® We ask whose account is more convincing,
based on an assessment of the evidence. The type of judgment, however, depends on the

nature of the dispute, and whether the aim is to apportion blame or resolve a dispute.

7. Judgment

Hart writes on the nature of judging that ‘we live among uncertainties between which we have
to choose, and the existing law imposes only limits on our choice and not the choice itself>.3%
Each act of judgment is a ‘fresh choice between open alternatives ... because we are men not
gods’.** The type of judgment that is reached in modern law depends on the area of litigation,
and the extent to which an inquisitorial or an adversarial approach is appropriate. In both the

following examples, law is applied to the issue of child abuse, but the focus in proceedings is

very different.

The area of law which most clearly constructs the ‘other’ is criminal law, the state prosecution
of a defendant. Law, in this context, is adversarial, a competition of words, the testing of
narratives; one person is lying or being evasive or being ‘economical with the truth’. The
courtroom itself constructs ‘the other’, both as a physical place, the dock, where the defendant
sits apart from the judge and jury, and as the person being cross-examined, whose story is
being challenged, tested, undermined. The advocate will make full use of rhetorical claims
based on binary opposites to emphasise her case. Court procedures also emphasise difference;
the judge and counsel wear wigs and gowns, and the majesty of law is expressed through the

court crest, formality of address and forensic speech. The judge, moreover, not only declares

308 Bakker 2002: 32.
%99 Hart 1958: 629.
310 Hart 1961: 125.
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the formal penalty for the specific offence, but also articulates moral condemnation of the
convicted person’s conduct and character. For example, on 19" January 2017, Judge Jeremy
Richardson QC sentenced Michala Pyke, and her partner John Rytting to 13 years
imprisonment for child cruelty and emotional abuse in respect of Pyke’s four-year-old
daughter Poppy Widdison, who died as a result of an assault by one of the two defendants. He
found that Pyke was ‘malevolent and manipulative — you are utterly unfit to be a mother and
abused Poppy by giving her drugs ... this was serious cruelty over a long time and regular ill
treatment’. Poppy was sedated to ‘allow you to indulge in your own squalid passion’, both
defendants’ conduct was ‘cruel and deliberate’, the child was an ‘irritant in respect of your
baleful romance’ and expressions of love were a ‘despicable masquerade’.311 In this way, the
judge not only imposes the legal punishment for specific criminal offences, but also invites

his audience to share in the sentiments he expresses.

In this case we see the formal rules of adjudication in action, in that the case was decided by a
jury and sentencing was carried out by the judge. However, we also observe a social
dimension in the judge’s remarks. It is no exaggeration to say that he voices hostility towards
the two defendants who have been found to violate the rules of parenting so egregiously.
There is, moreover, a gender element in his closing remarks; by invoking the ‘unfit mother’, a
familiar trope in popular discourse, he emphasises by opposition a normative expectation of
motherhood. His judgment combines legal requirements, to pass sentence, with moral
opprobrium, condemning the defendants’ conduct. In both the formal setting of a courtroom

therefore and in the judge’s summing up, the guilty party is presented as ‘other’, someone

311 The Telegraph, 19 Jan 2017, https://www.telegraph.co.uk/
accessed 26/01/17.
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who has both broken the law and violated social norms and expectations, including gender

expectations of a mother.

In terms of classical oratory, this is an example of the appropriate attribution of blame. The
skill of the professional speech writer in classical Athens involved creating ‘the other’ through
persuading the dikastai to identify themselves with the speaker and against the opponent, and
invoking social norms and expectations as part of this identification. Humphries’ description
of the Athenian law court as ‘a theatre for the dramatisation of an ideological view of the
oikos’ is echoed by Foxhall, who portrays the law court as an arena for male competition,
often on behalf of family members.** In the following chapters, 1 will explore how
characters, male and female, are shown to attribute praise and blame, often in rhetorical
contexts, where they aim to persuade. Artemisia, for example, aligns herself with praise for

Xerxes, and criticism of his other allies (8.68).

However, modern family law also has a functional role in resolving family disputes,** and
protecting children from significant harm.®** The opening provisions of the Children Act set
out the overriding principle, which is that the welfare of the child is the court’s paramount

consideration, and the welfare checklist; what the court has to consider when it is deciding

312 Humphries 1983: 9; Foxhall 1996: 137-152; Pelling 2000: 12-14 on the culture of rhetoric’ in 5"
and 4™ BCE Athens, whereby orators ally themselves with the audience against their opponent.

313 Either within court proceedings: for example, the Finance Dispute Resolution hearing in an
application for financial provision ancillary to divorce or as an alternative through Family Mediation.
3 Protection of children: S31(2) Children Act 1989 as amended: A court may only make a care order

or supervision order if it is satisfied—

(a) that the child concerned is suffering, or is likely to suffer, significant harm; and

(b) that the harm, or likelihood of harm, is attributable to—

(i) the care given to the child, or likely to be given to him if the order were not made, not being what it
would be reasonable to expect a parent to give to him; or

(i1) the child’s being beyond parental control
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any issue to do with a child’s upbringing or property.®*® This checklist includes the child’s
physical, emotional and educational needs, any harm which he has suffered or is at risk of
suffering and how capable each of his parents, and any other person in relation to whom the
court considers the question to be relevant, is of meeting his needs.*'® From this it is clear that
modern family law cannot be understood without a knowledge of social and cultural norms.
As Stephen Cretney writes, ‘Family Law must keep pace with the social realities that it
governs and may influence’.*"” For example, the provisions of the Children Act 1989 | have
referred to require judgments on what is and is not reasonable parenting (the threshold for

state intervention in care proceedings) in seeking to protect children from significant harm.

Moreover, the practice of family law requires an interdisciplinary, inquisitorial approach.
Lawyers and judges can claim no special expertise in these areas; in fact, for this very reason,
courts commission a report from someone who can assist the court in reaching a judgment on
such matters as parenting capacity and the needs of the child.!® These issues are fiercely
contested and involve judgments about social issues and parenting rules which change with
time. Family law, ‘the regulation of family responsibilities and family identities inside and

outside the home’ has to be considered, therefore, in a social context.3®

What is required,
therefore, in my example, is a judgment on what is reasonable parenting or likely significant
harm, which cannot be resolved through statutory interpretation alone. This is significant for
my reading of the Histories because the regulation of the oikos and the performance of

normative familial roles is a key aspect of nomos, as | explore in the next two chapters.

31551 (3) Children Act 1989.

31951 (3) (b) (e) () Children Act 1989.

317 Masson, Bailey-Harris and Probert 2008: Introduction by S. Cretney.

318 CAFCASS Officer (known as Children’s Guardian in public law proceedings) or social worker (s.7
Children Act 1989)

*"® Diduck and O’Donovan 2006: 7, 17.
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The model of court-based adversarial practice, moreover, does not reflect much of the work
done by modern lawyers. In most courts (civil, family and the various tribunals which form
part of the court structure in England and Wales) wigs and gowns are not required, the court
crest is the only marker distinguishing the courtroom from other forms of meeting place, and
the proceedings are as likely to be inquisitorial as adversarial, more dispute resolution than
punishment. This also had a parallel in classical Athens. The settlement of family or Kinship
disputes in 4™ century BCE Athens through arbitration was a consequence of “distrust of the
court system and worry about the publicity that family squabbles might attract’ and, argues
Christ, strong social pressure to avoid family litigation, which might threaten the autonomy of
the oikos and the authority of the kurios.®*® In chapter 4 1 will show, with case studies from
the Spartan logos, that disputes to do with marriage, the royal succession and paternity are

sometimes resolved through negotiation, in which women are involved as agents.

Conclusion

Any model of Herodotus’ methodology needs to recognise both his inquisitorial and his
adversarial approach to the rule of law. I have emphasised the key elements of evidence-
gathering, interpretation and judgment in modern law, and the socio-legal aspect of family
law in particular. 1 have also shown that, even within the institutional framework of the
modern court, the constraints of statute and strict rules of evidence, wider social norms have a
significant role to play in litigation. | have also argued that we cannot examine Athenian and
Spartan nomoi satisfactorily through the institutions of their poleis. This places gender

relations in a more central role than an approach which focuses on institutions, enabling me to

320 Hunter 1994: 187 for quotation; Scafuro 1997: 33-39, 42, 126; Christ 1998: 168-173
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consider to what extent women have influence in negotiations, and can persuade, in less
formal settings than a courtroom, from which they are institutionally excluded, and how

judgments are made by women as well as men outside the formal structures of the law court.

Most nomoi in the Histories are unwritten rules which are conveyed through speech. In the
next chapter, 1 consider the role of speech, female and male, in articulating, enforcing and
challenging gender nomoi, and as a key part of the performance of gender. 1 show the
significance of female speech to the rule of law, by identifying women who enforce nomos
through speech (Candaules’ wife (1.11) and Athena Polias (5.72) for example), those who
manipulate the rules to achieve their own goals or those of their family (Argeia (6.52) and the
mother of Demaratus (6.69), for example) and those who resist the rules (the Carian women
(1.146) or the mother of Scyles (4.78), for example). Women also have an important role in
establishing and transmitting nomos (the daughters of Danaus, 2.171), and intervening in
speech to warn or advise men when they are at risk of violating nomos. Conversely, women
are shown not only to practise nomos but also to break it, or to break one nomos whilst

asserting another.

I will show, firstly, that passing judgment, legal debate and rhetorical performance is mostly
performed in the oikos rather than a formal legal setting such as a courtroom and secondly,
that negotiation and persuasion are as important to the concept of nomos as the creation of
‘the other’, which is a significant technique in adversarial litigation. Unlike Thucydides, the
intervention of women through speech as well as in action is central to Herodotus’ expansive
concept of nomos, to be found in everyday interactions and negotiations rather than in

forensic speeches.
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CHAPTER 3: LIVING WITH THE RULES: HOW DOES NOMOS REGULATE

FEMALE GENDER PERFORMANCE?

Introduction

In this chapter, I consider the way nomoi shape gender performance, and what it means to live
with unwritten rules. One of the striking aspects of nomoi in the Histories is how many are
grounded in customary practice, rather than enactment by an institution or civic body; in other
words, there is no conscious law-creating act. For example, when Adrastus visits Croesus and
asks to be purified according to the country’s rules (koatd vopovg tovg émywpiovg, 1.35.1),
those purity rules ‘emerge, as it were, from nowhere’, without formal enactment by an

assembly.*?!

Osborne gives the problem of pollution and its solution, purification, as a form
of informal policing, a means whereby a community regulates itself, and where formal law is
not applicable.** In many other cases, nomoi are social, sexual or religious practices based on
precedent, for example, the fish-eating of some Babylonian tribes (1.200), the inherited role of

keeper of sacred animals in Egypt (2.65.3), and the sale of children for export in Thrace

(5.6.1).

Even where there is a conscious law-making act, Herodotus emphasises the functional, rather
than the institutional aspect, in that groups change their nomoi in the light of circumstance.
Lydian women, for example, work as prostitutes, so that they can earn a dowry, to enable
them to get married; they then arrange their own marriages (tod yap 61 Avd@®dv dnpov ai
Buyatépeg mopveboviol mioal, CLAAEYOVGOL CQIGL PEPVAS, € O GV GLUVOIKNGMOOL TOVTO

nolgovoat. £kd1dodot 8¢ avtal Emvtdac, 1.93.4). This nomos is related as part of an overall

321 parker 2004: 63.
%22 Osborne 2011; 176-183.
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narrative explaining how Lydia became increasingly impoverished in the period before they
were enslaved by the Persians (1.94) and prostitution becomes an economic necessity with
Lydia’s fall from power. Similarly, amongst the Babylonians, a father was formerly not
allowed to arrange his daughter’s marriage, because there used to be a system of marriage
auction (1.196), but poverty and loss of independence have led the Babylonians to invent a
new nomos whereby a poor father prostitutes his daughter, ‘so that the women are not treated
unjustly or taken to another city’ (fva pun dadwoiev avtag und’ &ig £tépav MOl dywvta,
1.196.1). These two cases, of Lydian and Babylonian nomoi, both illustrate how Herodotus
depicts cultural practices linked to marriage as having the capacity to change, one of Hart’s
secondary rules in his concept of law, and a significant indicator that ethnic character, and

associated gender performance, is mutable, not fixed. *2*

In this chapter, | consider those nomoi which create social expectations and obligations in
everyday interactions, and are met with sanctions, if breached. I focus on the regulation of
female gender performance, though this is often in a context where men violate nomos,
thereby putting women’s legitimate expectations at risk. I consider in what spheres the
performance of normative gender roles is significant, and which rules refer to gender
difference. I also ask what kind of sanctions are imposed when women are judged to break the
rules, analysing two case studies involving Athenian men and women, where their actions can
be interpreted as a form of informal policing, but I will argue, have a different resonance for
Herodotus, as a non-Athenian. Finally, | consider the story of the Amazons, a group of
women who reject the rules of gender performance, both Greek and non-Greek. | argue that

Herodotus intends this to be a thought experiment on the rule of law, challenging his audience

%23 Thomas 2000: 113-7 on changeability of nomos: ‘The Lydians’ weakness is acquired’ (113).
Skinner 2012: 94-5 on the wealth and sophistication of the Lydia of Sappho, Alcman and Pindar.
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to imagine a society which practises gender equality, but also contesting the place of the

Amazon in Athenian gender ideology.

The rule of law applies in everyday life by regulating those activities and behaviours which
are acceptable to the community, and subjecting those who breach the rules to social
condemnation by both genders. A convincing display of gender requires a script (acquired
through the socialisation process), props (appearance, speech and gesture) and an audience
which understands and validates the performance.®®* These are the rules of conduct that
function as nomoi, which, for the most part, are acquired and internalised through
socialisation and education, not imposed by an external authority.**® They combine the
display of gender, that is, one’s deportment and dress, with the conduct culturally sanctioned
for men and women. An integral part of this process is how one is seen to perform gender;
social judgments are made on this basis, validating or condemning performed identities
through speech. In chapter 5, I will consider the performance of masculinity. In this chapter, |
examine how nomos regulates female gender performance. What is it that people see in a

woman? What do they hear when she speaks? What is judged to be appropriate conduct?

1. Appearance

There is a very powerful motif in the Histories of women’s beauty, an attribute of phusis,
provoking eros in men and leading them to breach nomos, as | explore further in my next
chapter. There are a number of occasions in the Histories where female beauty is put on
display, in an effort to persuade. For example, Peisistratus dresses Phye, who was tall and

good-looking (péyabog amod te0GEPOV TNYEMV AMOAEITOVGO TPELS SAKTOAOLE Kol BAAMG

324 Griffin 2018: 387-391.
325 March and Olsen 1989: 22.
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gvedng, 1.60.4) as the goddess Athena to persuade the Athenians to reinstate him as tyrant,
and the Coan pallake displays herself in all her gold jewellery to Pausanias in an act of
supplication, to save her from slavery, as a prisoner of war (aiypuoaidtov doviAocvvng, 9.76).
However, in the first example, Herodotus as narrator describes the plan as ‘extremely silly’
(mpiiypa evnbéotartov, 1.60.3) and expresses surprise that the Athenians were taken in by it,
thereby distancing himself from the Athenian viewpoint, and in the second, the Coan pallake
succeeds, not because of her display of wealth but because her father was ‘very best guest
friend’ (&givog pdota, 9.76.3) to Pausanias, who is also shown by Herodotus to respect the
power of supplication.®*® The force of xenia between men, and Herodotus’ characterisation of
Pausanias as someone who respects his reciprocal obligations, therefore, is shown to be more

significant than the woman’s gender performance.

Sometimes, characters mistakenly think a combination of beauty (phusis) and industry
(nomos) will persuade. The Paeonian brothers, Pigres and Mastyes, decide to put their sister,
both tall and beautiful (ueydAnv te xai evedéa, 5.12.1) and industrious (carrying the water on
her head, using her arm to lead the horse, and constantly turning her spindle: ¢pépovca 10
Vowp &ml The kePoAfic kol émédkovoa €k tod Ppoyiovog tOV immov kol oTpéPovca TOV
dtpaxtov, 5.12.4) on display. They dress her in the best clothes they had (ckevdcavteg Vv
adedpeny mc elyov épiota, 5.12.2) and bring her to the attention of Darius, intending to
indicate to the king that all Paeonian women were as hard-working (épydrideg, 5.13.3) as this
woman. Gender performance here is linked directly to tyranny. The brothers desire to become

tyrants of Paeonia, and they think that possessing such a remarkable woman will signify their

326 Flower and Marincola 2002; 243.

119



32T He is, indeed, amazed (Bopdlmv, 5.13.1) by her gender performance, and

power to Darius.
this prompts him, as it will when he meets Intaphrenes’ wife, to make further enquiries, to
find out more. However, his response is not to make the brothers more powerful, but to
remove all the Paeonians from their native land (é€avaotiioa €€ M0éwv Iaiovag ... xoi
aDTOVG Koi T TEKVO T€ Kol TOC yuvaikag avtdv. 5.14.1), an act of cultural as well as
geographical deracination.®”® Darius is impressed by the woman’s industry (nomos) not her
beauty (phusis) and the brothers find out too late that this tyrant’s desire is ‘not for
outstanding women but for outstanding habits’, according to Osborne, or conquest, in Christ’s
opinion.®®® Both views are preferable to the rather reductive assessment of Keuls, that the
story shows ‘what men want is sex and labour’.>® In fact, the Paeonian brothers want to be
tyrants and Darius wants the labour, which makes conquest profitable, not the sex. He
interprets the woman’s gender performance differently from the way the brothers anticipate.
Like other characters in the Histories, they fail to ‘read’ a tyrant effectively, and find

themselves subject to rules imposed by a tyrant, not able to manipulate circumstances to

achieve the outcome they want.

In this story, the woman is portrayed as a pawn in her brothers’ game, whereas in the story of
Nitetis, another extremely tall and beautiful woman (kdpto peydin te kol ev€dng, 3.1.3), she
refuses the gender performance expected of her. Amasis, who has killed her father Apries and
whole family, tries to pass her off as his daughter, dressing her up in fine clothes and gold
jewellery (xoounocog o0t te kai ypvo®d, 3.1.3) to avoid having to send his own child. He

does this because he knows that Amasis intends to make her his pallaké not his wife (3.1.2).

%" Oshorne 2007: 92-3.

328 Hornblower 2013: 106.

329 Oshorne 2007: 92-3; Goff 2004: 54 for nomos and phusis point; Hornblower 2013: 103-7. Christ
2013: 216.

30 Keuls 1985: 229.
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Nitetis, however, alerts Cambyses to the deceptiveness of appearances, when she tells him

that she is not who he thinks she is (3.1), prompting his attack on Egypt.

The performance of female beauty, therefore, is shown to be an unreliable tool in the hands of
men who calculate it will achieve a particular outcome. Moreover, appearances can be
deceptive. The two stories, of the Minyans’ escape from Spartan prison in women’s clothing
with their wives’ assistance (4.146), and the murder of Persians by Macedonians both depend
on men being able to pass themselves off as women. The Persian delegation to Macedonia
explains that it is the Persian nomos to bring their pallakai and wives in to join the company
at the end of a meal. Amyntas says that is not the Macedonian rule: they keep men and
women separate (VOpog pév Mpiv ve £6ti odk 00T0g, GAML kexopicOor Gvdpag yuvoikdv,
5.18.3). However, since the Persians are now their masters (deomdtor), they obey, and the
beautiful women (yvvaikag edpopeovg, 5.18.4) are sexually assaulted by the Persians.
Alexander, however, arranges for the men thereafter to disguise themselves in women’s
clothes, and kill the entire Persian delegation (5.20.5). This trick only works because the men

can convincingly cross-dress as women.

These stories, therefore, unsettle a narrative in which female beauty is innate, rather than
performed, since men can perform as women, if necessary, just as Artemisia, to be considered
in chapter 5, performs as a man. Appearances can be deceptive, as indicators of gender.
However, it is through female speech, as the story of Nitetis shows, when she rejects the

impersonation required of her, that women gain some agency.

%1 Hornblower 2013: 109.
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2. Speech

The role of female speech in the Histories, and its relationship to nomos, has not been
addressed systematically by scholars. Dewald, for example, divides women into ‘active’ and
‘passive’ categories but does not draw a correlation with speech. I note that, of the 128
instances of ‘passive’ women in the appendix to her chapter on ‘Women and Culture in
Herodotus’ Histories’, only six include speech, whereas, of the 166 ‘active’ women, 69
include speech.®* This suggests that, in analysing the role that women play in the Histories,
we need to consider their speech in connection with their actions or passivity. Phaedymia,
daughter of the Persian Otanes, is presented by Dewald as an ‘individual passive woman
presented in a family context subject to external aggression.”>** However, her communication
with her father, in both direct and indirect speech (3.68-9) reveals the difficulties and
negotiations involved in her unmasking of the Magus, posing as Smerdis, son of Cyrus. This
leads to the revolt of the seven against the Magi and shows her as a woman of some bravery,
aware of the risks she is being asked to take. She shows some agency within a coercive
regime, obeying her father despite the risk that her husband might annihilate her (¢ dotmoet

uw, 3.69.4).

In my last chapter, | argued that we need to distinguish between the various elements of legal
proceedings. We firstly need to find out which rule is engaged and in the Histories we are
more likely to discover that through speech rather than through a written statute; the rule,
then, has to be interpreted in the light of available evidence, and, finally, a judgment has to be

made. In this chapter, therefore, | identify and analyse different types of female speech, and

%32 Dewald 2013b: 175-6. | do not include her 45 references to the Pythia and 1 to the oracle of
Dionysus (7.111) because these women function in Herodotus’ narrative as mouthpieces of a god.
They perform an important role, therefore, but it would be misleading to include them in this section
on female speech.

%3 Dewald 2013b: 175.
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show this as law in action. Candaules’ wife for example, both declares the rule, and comes to
a judgment on the basis of her interpretation of what she knows and sees. I will also
distinguish between those cases where violation of nomos is being punished, and those where
women are involved in preserving the oikos, regulating their community and acting as agents

of social control.

2.1 Teaching the rules

In chapter 1, | showed the Carian women socialising their daughters through creating a
nomos, enforced by oaths, which governs speech and practice. There are a number of
examples in the Histories of a social practice being communicated through the articulation
and transmission of a nomos. For example, the daughters of Danaus brought the rite of the
Thesmophoria out of Egypt and taught it to the Pelasgians (oi Aavood Ouyatépec Roav oi v
teAeTv TV €€ Atlydmrov &Eayoyodoar kol owdEacot tag Ilehacyidtidoag yvvaikog,
2.171.3), a story, like that of the founding of oracles at Dodona and Siwa, which functions as
a foundation myth. Meanwhile, Herodotus tells of how the Athenian women bore many
children, and educated their sons in Attic speech and the Athenian way of life (¢ 6¢ téxvov
oadton ol yovoikeg VmemMoOncay, YA®CGAY T TV ATTIKNV Kai Tpdmovg tovg Adnvaimv
€oidaokov tovg maidag, 6.138.2), when abducted by Pelasgians. These women, therefore,
assert their natal rules, as Scyles’ mother does; being from Istria and not native to Scythia, she
taught her son to speak and read Greek (£€ Totpmviig 8¢ yuvonkdc odTog yiveton kol ovdaudg
gyyoping: OV pimp abm yAdooav te EAMGS0 kai ypappato &6idace, 4.78.1).3%* These
women teach nomoi as a way of resisting the rules of the society they have been forced to

join: the Carian women, as a form of protest at forced marriage, the Athenian women, as a

34 Hornblower and Pelling 2017: 299.
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means of resisting their Pelasgian captors, Scyles’ mother, who brought him up to incline to
Greek not Scythian ways (4.78.3). Was the socialisation of children into a dominant culture
recognised as such? It is possible that Herodotus’ sources saw female performances of gender
as natural rather than learned forms of behaviour, that is, based on phusis rather than nomos,

but we have already seen that female appearance is a misleading indicator of gender.

How is the essential difference between male and female expressed in speech? Herodotus, as
narrator, does not express a viewpoint with regard to female nature, though several of his
characters use the rhetoric of female cowardice and inferior strength, which relies on a gender
ideology based on female inferiority. Croesus persuades Cyrus to disarm the Lydians, by
changing their gender performance from male to female (1.155.4), Herodotus shows
Mitrobates (3.120.3), Atossa (3.134.2) and Artemisia (8.68a) all using the rhetoric as part of
their persuasive strategy, and Xerxes explains defeat or caution (in the case of Artabanus,
7.1052) in gender terms; it must be based on the female trait of cowardice, which is the polar

opposite of the Spartan nomos of win or die.

In all these examples, however, Herodotus uses speech to identify a disjuncture between what
a person says and how that person is depicted in the overall narrative. Croesus as well as
Cyrus are shown to underestimate Tomyris, since she performs a more effective masculine
role than Cyrus, both as a speaker and as a fighter. As regards Artemisia, in the first speech
(8.68) Herodotus gives to her, she praises her own performance at Euboea whilst criticising
the role of other allies. Herodotus, however, does not reflect that account in the narrative
concerning the battle. Her speech, therefore, is part of his characterisation of her as boastful

and well-practised in the rhetoric of praise and blame, which, I will argue, forms part of the
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andreia that Herodotus attributes to her (7.99.1). Artabanus is punished by exclusion from the
masculine arena of war but gives better strategic advice than Mardonius. In this way,
Herodotus subtly undermines the essentialist position that women are by nature inferior, by

undercutting the assumptions of those who proclaim the rhetoric of female inferiority.

2.2 Violating the rules

A number of scholars have highlighted the role of women in defending the rule of law against
those men who either have violated, or are at risk of violating, nomos.** In the story of
Candaules, his wife and Gyges (1.8-12) a breach of nomos meets a coercive response. In
exposing his wife to Gyges, Candaules violates marital convention as well as royal status. Her
response asserts her rights to privacy in both roles and leads to significant dynastic change. A
combination of focalisation and speech reveals cause and effect in this story. Candaules is
motivated by an irrational passion, based on his perception of his wife’s beauty and speaks to
Gyges with misplaced confidence. Gyges speaks a warning: ‘I beg you, don’t require me to
act unlawfully’ (céo déopon ur déecBont avouwv, 1.8.4), but is motivated by fear of the
consequences of disobeying his master. Candaules’ wife responds to an act of objectification
with a spoken ultimatum: “You have seen me naked and broken the rules’ (ce TOvV éué yopuviv
Benoduevov kai mooavta ov vopuloueva, 1.11.3). Her sexual exposure breaks a marital rule
and her speech act is an order backed up by a threat. She passes judgment, forcing Gyges to
choose between two options, to remedy the king’s breach of nomos. She is unusual, however,
in being a woman who exercises the power of life and death, which is usually reserved for the

male tyrant.

%% Blok 2002: 227; Dewald 2013b: 157; Fisher 2002: 207; Flory 1987: 33; Lateiner 1989: 127; Gould
1989: 143.
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In the following story, a breach of nomos is revealed through a conversation between

Peisistratus’ wife, and her mother:

[Peisistratus] had sex with [his wife] not in accordance with the rules. At first she kept
it secret, but then told her mother (who may or may not have made inquiries), and she

told her husband

guioyetd oi oV Katd VOUOV. TG HEV VOV TPATO EKPVLTTE TADTO 1 YOV, LETQ O¢ €ite

iotopevon &ite kol od epdalet T Ewvtiig untpi, §j 0& @ avopi (1.61.2)

Peisistratus’ wife, married as part of a negotiated alliance between two powerful men in
which she has no say, nevertheless expects that the marriage will produce children; the
attempt to thwart those expectations has political as well as personal consequences. Herodotus
tells us Peisistratus agreed to the marriage, after he had become tyrant, but did not want to
have further children (o0 BovAduevoc ol yevéoBar €k Tiig veoyauov yovaikog tékva, 1.61.1), a
unilateral decision which compromised the legitimate expectation of children within marriage.
Peisistratus’ failure to perform this particular marital rule comes to light in this conversation
between the wife and her mother, who tells her husband Megacles, and the alliance with
Peisistratus breaks down. Clearly, Megacles sees the marriage as creating a kinship bond
which Peisistratus is thwarting by acting o0 kot vopov. In gender terms, therefore, the man
acts, but women, the mother and the daughter, are shown, through speech, to influence events

beyond the oikos, because of legitimate expectations within the oikos.

Both these stories, therefore, illustrate through gender themes, the normative ideal of the rule
of law which sets boundaries on human behaviour and indicate that the oikos is a sphere

where the performance of normative gender roles matters. In other instances, women are
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shown to reinforce other obligations, in particular the preservation of the royal oikos.
Cambyses’ sister/wife, for example, accuses her husband of ‘stripping Cyrus’ house as bare as
this lettuce’ (3.32.4), because he has already killed his brother Smerdis. Periander’s daughter
also warns her brother Lycophron of the risk his father’s oikos will be destroyed, if he does
not return home, using a contrast between legal principles of fairness and justice in an attempt

to persuade:

‘Child, would you want the power to fall to others, and our father’s house destroyed,
rather than to return and have it yourself? Come home and stop punishing yourself ...
Many place fairness before justice, and many throw away their paternal inheritance

through pursuing their maternal one’

‘© mai, Bovlear TRV TE TLpOVVida 8¢ GAAOVC TMEGEIV Kol TOV OIKOV TOD TOTPOG
dwpopnOévta pdAlov 1| avtdc cpea dneAbov &xelv; dmbl é¢ ta oikio, modoL
oeMLTOV (NUIAV ... TOALOL TV SiKaimV T EmEkéoTepa TPOTIOEIGL, TOALOL OE 110N TAL

untpdo Silnpevot ta matpmio anéfarov’ (3.53.3-4)

The consequence of speaking out for Cambyses’ wife/sister is that she and her unborn child
are killed, and Periander’s daughter fails in her mediation attempts. Both stories, therefore,
illustrate a theme found elsewhere in the Histories of the self-destructive oikos, which I
explore further in the next chapter. Moreover, in both these instances, the conversational
exchanges illustrate a power imbalance, whereby advice is not heeded, a pattern which is

repeated elsewhere in the Histories.**

33 pelling 2006: 104-106.
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Another breach of nomos is revealed in speech by Phaedymia. Her father Otanes, one of the
co-conspirators with Darius, suspects that the person who succeeded Cambyses as king is not
Smerdis, son of Cyrus, but one of the Magi. He asks her, now married to this man, to find out

who he is, either directly or via Atossa.

The message his daughter sent in reply said: ‘I can’t talk to Atossa, or meet any of
the women who live together, because at the very beginning of his reign this man,

whoever he is, separated us by assigning each of us different quarters’.

avtméunel mpog tavta 1 Buydtnp ‘ovte Atdcom dvvapol ¢ Adyovg €ABElV olte
AV 00Sepioy 1066001 TV cuyKaTNUEVEDY YUValKGY. Emeite Yap TAYIGTO 0VTOC
dvOpomog, 6otic kote Eoti, Tapérafe TV Paciininv, diéonelpe MUEUG GAANY GAAT

t6E0c.” (3.68.5)

This speech reveals that the gender norm, which complements the Persians’ nomos of
polygamy,® is that women live together in the women’s quarters and communicate with each
other.®® The Magus disrupts this female space and female discourse through his actions in

isolating the women from each other, he acts against precedent.

Another woman who clearly warns against violating nomos is the priestess to Athena Polias to

Cleomenes:

337 Every Persian marries many lawful wives, and keeps still more pallakes (yauéovot 8¢ &xaoctoc
aDTMV TOALOG LEV KOoVPLdiag Yuvaikag, ToA® & &t TAedvag TahAakag ktdvtot (1.135).

338 1 follow Asheri 2007: 466 in translating t&v cuykatnuevéov yovoukdv as ‘the women who live
together’ in the women’s quarters. Waterfield translates the phrase as ‘handmaidens to Atossa’, a more
restrictive reading, but this does not negate the force of diéomeipe fuéag dAAny dAln taag; the women
are separated from each other.
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‘Go back, Lacedaemonian stranger, and do not enter the holy place since it is not
lawful that Dorians should pass in here’
o Egive Aakedauovie, mdhy ympee pnde 610t & 1O ipdV: od yap Oeptdov Aopiedot

napiévor voodta (5.72)

In the priestly hierarchy, she outranked all other priests, and ‘is only standing up for
principles that her male fellow citizens would have endorsed’.**® Cleomenes does not listen to
the authoritative speech of this priestess. However, on another occasion, he does heed the

political advice of his daughter Gorgo:

‘Father, the stranger [Aristagoras] will corrupt you, unless you leave him and go

away’. Cleomenes was pleased with the child’s counsel and went into another room

‘ndtep, dwpbepéel oe O Eglvog, fiv un amootag ing’. 6 te on Kheopévng nobeig tod

oudiov tf Topovéot fie £g Erepov oiknua (5.51.2-3)

Aristagoras’ promise that ‘you could rival Zeus in riches’ (1® Au mlodtov wépt €pilerte,
5.49.7), encouraging Cleomenes to breach nomos by ignoring the boundary between mortals
and gods, is ‘the clearest signal in the speech that Aristagoras goes much too far’.>*® This
example shows Gorgo, though female and a child, exercising some authority through

speech.?*

%39 Hornblower 2013: 214-5, with reference to Parker 1997: 4.
9 Hornblower 2013: 166.
341 Zali 2015: 43-44. Cartledge 2002: 106 ‘it is plausible to represent a child saying this’.
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These examples, therefore, show women defending the rule of law against those men who
either have violated, or are at risk of violating, nomos, but it also shows that speaking truth to

power can be a risky undertaking.

2.3 Gender norms and expectations

Both men and women voice gender norms and expectations, which is an important way to
reinforce the norms of gender performance. In the story of Cleobis and Biton, we have seen
the Argives, male and female, praise gender gqualities which are valued, and thereby highlight
gender distinctiveness (1.31.3). Atys meanwhile anticipates censure from the community and
from his wife if Croesus prevents him performing a masculine role in the hunt (1.35.3).
Atossa’s appeal to Darius to pursue the Persian nomos of expansionism includes an injunction

for him to prove his manly qualities:

It is appropriate for a man who is both young and the master of great wealth to be seen
to accomplish something significant, so that the Persians know that they are ruled by a

real man
oik0g 0¢ €oti dvopa kol véov kol ypnudtov peydAwv deomoOtnVv @aivesOoi Ti

amodekvopevov, iva kai Iépoat ékpabmaot T v avopog dpyovion (3.134.2)

Atossa’s persuasiveness is part of what makes her ‘all-powerful’ (glye 10 név kpéroc, 7.3.4).
In chapter 5, I will show how this gender ideology is used as a motivating factor in war, by

women as well as men.

My analysis shows that other social norms are revealed through speech, often in situations

where the norm is being challenged or disrupted, for example, the norm of a female
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community within the Persian royal oikos referred to above. Elsewhere in the Histories the
contrast between Persian and Greek rules on gender segregation is highlighted through
speech. The Persians tell Amyntas: ‘It is our rule in Persia to bring in also the pallakai and
wives to sit by the men after the giving of any great banquet (nuiv vopog £oti toiot ITéponot,
gneav Ogimvov mpotlOoueda péya, TOTE KOl TOC TOALOKAG Kol TOG KOvpdiog yuvoikag
goayecbon mapédpovg, 5.18.2). Amyntas replies: ‘We have no such rule, Persians. Among us,
men and women sit apart’ (‘© IIépoo, vopog pév fuiv ye 6Tl 0Ok ovToC, GAAL KexmpicOa
avopag yovaikdv, 5.18.3). Herodotus uses speech to draw attention to these conflicting nomoi,
but also adding a note of irony to the outcome, in that the Macedonians deceive the Persians
by obeying this rule in practice (they remain men) but breaching it in performance terms (they

look like women).

The story of the Amazons is also about conflicting nomoi. They reject the performance
expected of Scythian women who ‘stay in their wagons and do women’s work, and do not go
out hunting or anywhere else’ (§pya 0& yovorkiua €pyalovtat pévovsat €v tfjot apaénot, ovt’
émi Onpnv iodoon odte dAAN ovdaud, 4.114.3 and are like all other women in the Histories,
whose place is in the oikos, save in Egypt, where women buy and sell, and men stay at home
and weave (év toiot ai puev yovaikeg dyopdlovot kol KamnAevovot, ol & Gvopeg Kot 0iKovg

€6vteg Leaivovat, 2.35.2).

Herodotus, therefore, shows that women have a role through speech in enforcing nomos,

when men break the rules, but also in transmitting gender norms and expectations, which may

become contested in circumstances of social or cultural change or disruption.
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2.4 Interpreting the rules

As well as declaring nomos in speech, women also have a role in interpreting events to
establish whether nomos has been broken. Caudaules’ wife for example, sees Gyges in her
bedroom but correctly interprets what she sees as Candaules’ fault, whereas Amestris wrongly
blames Artaynte’s mother, rather than Artaynte for the gift of a cloak to Xerxes (9.110.1).3*
When Oroetes conceives an unlawful desire to kill Polycrates (énebounce mprypatog ovk

ociov, 3.120.1), Polycrates’ daughter correctly interprets a dream to foresee the risk to her

father, and tries, unsuccessfully to warn him:

After this vision she used all means to persuade him not to go on this journey to
Oroetes; even as he went to his fifty-oared ship she prophesied evil for him. When
Polycrates threatened her that if he came back safe, she would long remain unmarried,
she answered with a prayer that his threat might be fulfilled: for she would rather, she

said, long remain unmarried than lose her father.

TavTV idodoa v Oyiv Tavtoin €yiveto pr amodnuicot tov TToAvkpdtea mapd TOV
‘Opoiten, koi On kol i6vTog avtod €ml TV mevinkoviepov Emepnuileto. 0 8¢ ol
nreiinoe, v 6®G ATOVOGTAON, TOAAOV v xpovov mapbevevesbat. 1 0& Mpnooto
gmteAéa tadta yevésOat: fodAecOar yap mapbevevesbor mAém ypovov 1 oD maTpdg

gotepriofan (3.124)

Polycrates’ daughter, therefore, like Cambyses’ wife/sister and Gorgo are all female
characters in the Histories who speak truth to power: other examples are Tomyris to Cyrus

(1.206; 1.212), whose words have a Solonian echo, Nitetis to Cambyses (3.1), and Artemisia

%42 Baragwanath 2008: 96
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to Xerxes (8.68; 8.102) who gets a better reception from the king than Artabanus, but still

fails to persuade.

2.5 Passing judgment

If we analyse these forms of speech in legal terms, the first, by Candaules’ wife, is an order
backed up with a threat. She passes judgment, forcing Gyges to choose between two options,
to remedy the king’s breach of nomos. Her judgment, however, is not identical to that a king
who assumes the right to kill on the basis of his personal authority. Rather, she seeks a
remedy for herself, for the breach of nomos; since only the king may see her naked, either
Gyges must die or become king himself. Moreover, by making Gyges the agent in Candaules’
death, she shifts blame for the breach of nomos involved in killing the king onto him.
However, in adopting a quasi-judicial function, exercising the power of life and death, she is
the exception rather than the rule. Women, for the most part, have to persuade rather than

pronounce judgment, negotiate rather than command, advise rather than direct.

To summarise: it is through speech that Herodotus shows women who protest against
violation of nomos, but also who reinforce gender norms and expectations. In my case studies
I will develop these two aspects, since status and power within the oikos are key indicators of
female agency or lack of it. Herodotus, however, at times confounds our expectations, for
example, with a female slave, Cyno, whose story | analyse in chapter 4. Whilst appearances,
and therefore female beauty, can be deceptive, Herodotus signals through female speech that
women are involved not only in policing breaches of nomos but also in regulating communal

activities.
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3. Contesting the rules

Finally, there are women in the Histories who challenge the rules. Argeia, for example,
refuses to identify to the Spartans which twin was born first, because she wants to thwart the
rule of succession which makes the elder boy king (6.52.4) and the mother of Demaratus
makes a spirited defence of his paternity, when this is questioned in court by Leotychides
(6.65.4; 6.69.4). | analyse both these stories in the next chapter. The stories of Athenian
women, firstly those who Kill the survivor of the Aegina campaign (5.88) and secondly those
who stone Lycides’ wife and children to death (9.5) are examples, I will argue, of
transgressive behaviour which show Herodotus’ critical distance from Athenian ideology. The
story of the Athenian women, however, raises a significant question to do with appropriate
behaviour as judged by Athenian men but problematised through speech. The story of the
Amazons who reject women’s work emphasises by opposition the central role of the oikos in

both Greek and non-Greek societies.

3.1 The Aeginetan-Athenian dispute 5.82-89

Following the Aeginetan-Athenian war in the 6™ century BCE, only one Athenian gets back
alive to Attica. He, however, is set upon by the wives of the Athenian men who had died, who
thought it terrible that he should be the only one to survive (dewvdv 11 momoapévog keivov
povvov &€ amdvtov cwbijvar, 5.87); they ‘stabbed him to death with the brooches which
fastened their clothes, while each of them asked him where her husband was’ (tov avbpwmov
TOVTOV ... KEVIEVGAG TNO1 TEPOVNOL TOV HaTiOV ElpOTAV EKAGTNV aOTEMV OKOL €N 0 EOVTHG
avnp, 5.87). The Athenian men found what the women had done even more shocking than the
disaster on Aegina, but the only punishment they could come up with for the women was to

make them change over to the lonian style of clothing which did not need fastening with a
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brooch (AOnvaioiot 8& &1 T0D madeoc devodTepdy 1L §OEML £tvar TO TOV Yuvark@v Epyov. dAA®
pev omn ovk Eyetv dtem (NUIOC®GT TAG Yuvoikag, TV 0& £o0fjta petéfarov avtémv &g v Tdda

... tva, 61 TepOVNOL U Ypémvtar, 5.87.3).

In my introduction, I identified dress as one of the ‘props’ which support a performance of
gender and which can be a way for male authority to control women. In this story, both
Athenian and Aeginetan men impose a change of dress on their women. For the Athenian men
it is a punishment for transgressive behaviour by Athenian women, whereas the Aeginetan
men introduce it as a new nomos for their women. | argue that Herodotus intends us to
contrast the behaviour of the Athenian women, which goes far beyond acceptable female
conduct, with that of the Argive and Aeginetan women, whose dress mirrors their role in
ritual and cult, and reflects conduct which does not breach nomos. Herodotus highlights how
the Athenian women breach nomos, by showing conduct which is violent and unlawful.
However, he also problematises this by showing, through indirect speech, their loyalty to
husbands, in contrast with the Carian women. Moreover, this story, like the story of the
Athenian women who stone to death Lycides’ wife and children, can be read as emphasising
the power of women to police male behaviour, operating, therefore, as a form of social

control, a reading I will question.

For some scholars, this is a mythical story to provide an aetiological reflection on current
cultural practice in 5" century BCE.**® Others, like Irwin and Greenwood, are more

circumspect: ‘It is unclear whether such aggressive oppositional self-definition amongst

33 Haubold 2007: 226; Figuera 1985: 72 “pseudo-aetiology of Aeginetan provenance ... otiose,
farfetched and polemical’. Schaps 1982: 207 ‘may well be apocryphal but the bitterness of the women
doubtless had real parallels’.
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Greek poleis is historical or a retrojection from 5" century BCE’.*** Dewald identifies
misogynistic folk motifs within the story, including the Pentheus motif, but, she argues, the
Athenian women are not mad but grief stricken, infected by the violence of war and, through
their actions, giving a political response to the destructive effects of war.>*> Hornblower
points out the parallel with Euripides’ Hecuba, and notes a pattern of symmetrical aetiological
reversal in that the Aeginetan and Argive women lengthen their pins as a consequence of the

Athenian women’s change of dress.3

My interpretation accords with Hornblower, in that | read this story and the change of nomos
as part of Herodotus’ explanation for the hostility between Aegina and Athens in his day, by
which time Aegina was subject to Athens and had suffered huge losses. In those
circumstances, we would expect the animosity between the two poleis to be reflected in the
stories they tell about the past.®*” However, in this story, the women’s anger is directed at the
Athenian survivor, not the Aeginetans or Argives who have killed their husbands. This is the
only instance in the Histories where this reaction (6swvov moiéecfan) is attributed to a group of
women.**® In some cases, the phrase expresses feelings of resentment or anger at rule by
another: for example, the Persians at rule by the Medes (1.127.1), which leads them to seek
independence under Cyrus; the Lydians at Gyges’ succession to the throne (1.13.1) after
which they consult the oracle and learn of delayed vengeance for the killing of Candaules;

Theras at rule by his nephews (4.147.3) which motivates him to leave Sparta for Thera;

% Irwin and Greenwood 2007: 32. See also Dunbabin 1936-7: 86 on the motive for the change of
dress being ‘improbable but not ludicrous or insufficient’.

%> Dewald 2013b:158.

3% Hornblower 2013: 241 draws a parallel with 1.82; when the Argive men cut their hair in response
to defeat at Thyraea, the Spartans grow theirs.

7 Figuera 1985: 59, 74; Dunbabin 1939: 83 on change of nomos resulting from Aeginetan/Argive
victory over Athenians.

%8 powell 1938: 80 gives 13 examples of the construction dewvodv moiéecOon with an object in the
accusative meaning ‘consider terrible i.e.to be indignant at’ (his translation).

136



Dorieus at Cleomenes becoming king, which leads him to join in a colonising expedition to
Libya (5.42.2).3* In all these cases, the reaction (anger or humiliation) is a precursor to a
significant change of events, and reflects the ‘internal’ view of individuals and groups; it is
part, therefore, of Herodotus’ historical explanation for events, and is presented as an

understandable motivation.*®

Is this the case with the Athenian women, who are shown to respond to defeat by punishing
the survivor? Forsdyke regards it as ‘plausible’ that women might punish a social offender,
but it is not clear in what sense this Athenian has committed an offence, making the analogy
with Euripides’ Hecuba inappropriate.®** The implication is that he is being treated as a traitor
or coward, an action which suggests a parallel with the possibly apocryphal story of the
Spartan women who told their men to return with or on their shields (Plutarch Moralia
241f16). In an Athenian context, is he being held responsible for the death of husbands, as a
deserter who has broken his ephebic oath by abandoning the man beside him?*? Is he a
coward who is held responsible for the death of these women’s husbands and therefore liable

to be punished?

9 Baragwanath 2008: 165-7 on stories of Doreius and Theras foregrounding twin desires for power
and land.

%0 Other examples are: Zopyrus at the Assyrians laughing (katayghdv, 3.155.2) at the Persians, the
Persians at the small number of ships which had destroyed them at Artemisium, (8.15.1), and the
Athenians at being attacked by Artemisia at Salamis (8.93.2). It can also express a response to failure,
as in the rebellion by the survivors of Apries’ campaign against Cyrene (2.161.4) or to
insubordination, as with Pausanias and Euryanax in relation to Amompharetus, the Spartan who
refused a tactical order to retreat (9.53.3).

%1 Forsdyke 2012: 228n.84. Mossman 1995; 189-190 - in Hecuba the punishment of Polymestor
through blinding and the death of his sons fits his crime; he has betrayed the principles of xenia in
killing Polydorus. Mutilation, moreover, is a barbarian practice (Mossman 1995: 190; E. Hall 1989:
25-7; 103-5; 158-9).

%2 Rhodes and Osborne 2003: 440-441.

137



This does not accord with the Athenians’ own explanation for the defeat, which was that the
Athenians went out of their mind and began killing each other as if they were enemies (010
TOVTOV AAAO@povijoal, Tabovtag 6 Tobto Kteively dAANlovg dte molepiovg, 5.85.2). This
was no Thermopylae, where Athenian men took a heroic stand against a superior foe, but a
result of madness brought on by thunder and earthquake. This explanation from the Athenians
is understandable as an alternative to the Aeginetan account, which called it a military defeat,
but implies divine displeasure, thunder and earthquake being ill divine omens, indicating
sacrilege.®>® As Haubold says, ‘their actions cannot be explained in terms of rules that apply
to normal human behaviour’.*** The same is surely true of the actions of the Athenian women,
who break the rule that Kkilling in war is for men, just as their husbands have offended the
gods. However, at the same time as they act in this transgressive way as a group, they assert
their position, their identity, as wives, as each one asks for her own husband (6xov €in 6
¢mvtiig avnp, 5.87.2) in contrast to the Carian women who refuse such identification with
their husbands. This brings home to us their loss but also creates a sense of dislocation in that
these women proclaim their loyalty to their husbands whilst committing this terrible deed.
Moreover, whilst they act as a group, they speak as individuals, each one asking for her own

husbhand.

Haubold reads this story as a historical change from the sacred aetiologies of the distant past
to the cultural politics of present day society.®* He interprets women as the driving force
behind cultural change, whose action ‘unleashes the potential for female agency’, shifts

historical agency programmatically from gods and/or men to women and ushers in an ‘age of

%3 Holland 2013: 681; Hornblower 2013: 239 “divinely induced insanity after sacrilege’ and 240 ‘to a
pious Greek observer it would imply an admission of the injustice of their cause’.

*** Haubold 2007: 239.

*° Haubold 2007: 229.

138


http://www.perseus.tufts.edu/hopper/morph?l=o%2528%252Fkou&la=greek&can=o%2528%252Fkou0&prior=au)te/wn
http://www.perseus.tufts.edu/hopper/morph?l=ei%2529%252Fh&la=greek&can=ei%2529%252Fh0&prior=o(/kou
http://www.perseus.tufts.edu/hopper/morph?l=o%2528&la=greek&can=o%25280&prior=ei)/h
http://www.perseus.tufts.edu/hopper/morph?l=e%2528wuth%253Ds&la=greek&can=e%2528wuth%253Ds0&prior=o(
http://www.perseus.tufts.edu/hopper/morph?l=a%2529nh%252Fr&la=greek&can=a%2529nh%252Fr0&prior=e(wuth=s

women, of clothes, of cultural politics’, when cultural signifiers become unstable.>*® |

question this interpretation, because it minimises the clear breach of the rules of female
conduct, and the ‘internal’ view which Herodotus shows by focalising the response of
Athenian men, who disagree with the women’s verdict. They view the women’s actions in
killing an Athenian man as more terrible than the disaster on Aegina (&tt 100 mdOeog
dewodTepdy T1L §6Ea elvan TO TGV Yuvarkdv Epyov, 5.87.3). Haubold argues that Sewvdtepov can
mean ‘more powerful’, ‘more important’, as well as having a negative connotation.*’
However, | can find no example of such use in the Histories and moreover, it does not fit this
context. The ‘internal’ view, which Herodotus attributes to the Athenian men leads them to
punish the women, imposing a new dress code which disarms them, by removing their
weapons. [ also cannot agree with Dewald’s reading of this passage, that men and women
share a set of social values, and both are infected with the violence of war.**® The men in this

story are enforcing nomos, restraining women who have disregarded social values, and

thereby put themselves in opposition to men.

How effective is this, though? In this story, male authority is asserted through the imposition
of a new dress code on women, but we are told that the men ‘had no other way to punish the
women’ (8AA® pev o1 ovk Eyev Ote@ (nuidoaot Tag yovaikag, 5.87.3), suggesting weakness
not strength. Moreover, the women have performed a masculine role in killing the man who
survives, making them rather like the Spartan women who tell their men to return with or on
their shield. Who is the brave person now?, Herodotus asks us. This story shows the

disruptive effect of war, reversing gender roles.

%€ Haubold 2007: 241-4.

%7 Haubold 2007: 242.
%8 Dewald 2013b: 158.
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Hornblower highlights the way in which Herodotus presents the early history of Aegina,
Athens, Epidaurus and Argos in terms of cult (of Auxesis and Damia) and cult objects (pins)
and practices, including the Aeginetan women’s abusive choruses.®* I argue that we should
consider this passage in the light of the change of nomos imposed on the Aeginetan and

Argive women:

The Argives and the Aeginetans passed a law that the pins of brooches in their
respective countries be half as long again as the standard measurement, and that
women visiting the shrine of the two goddesses make a particular point of dedicating
their brooches. It was also laid down that no Attic pottery, and nothing else from
Attica either, be taken into the shrine, and that in the future, by law, no one was to

drink from any but locally sourced vessels.**°

10161 8¢ Apyeioiot kol Toiot Atyvnot Koi mpog tadta ETl T00E nmﬁcsoul vopov eivat
mapd oeiol €Katépolct Tag mepovag MoAag moiéecBor tod TOTE KOTEGTEMDTOG
péTpov, kai £€G TO ipOV TAV Be®dV ToLTEMV TEPHVOS LAAMGTA AvaTIfEVOL TAG YLVOTKOG,
ATTIKOV 0& pnte L GAAO TPOoOEPEY TTPOG TO POV UNTE KEPANOV, GAL €Kk YLTPId®V

My OPLE®V VOOV 1O Aoudv antoddr eivon mivery (5.88.2)

Here a change of nomos supports and reflects women’s ritual and cult roles, as well as
displaying their difference from the Athenian women, through their larger pins, and
prohibiting all but locally-sourced vessels in shrines. Aeginetan women are associated

throughout this story with cult; the sacrifice to the statues of Damia and Auxesis, and the

%9 Hornblower 2013: 233-6.
%0 Holland’s translation.
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abusive choruses performed by women, against women (koak®g 6& fydpgvov ot yopol dvopa
név ovdéva, tic 8¢ émyoplag yovoikae, 5.83.3).% Their dedication of pins involves women

in memorialising the defeat of the Athenians.

This story also illustrates how something which appears to be a cultural change may in fact
also have wider significance, as part of people’s explanation of the past, but it also shows how
cultural change reinforces the experience of victory or defeat and perpetuates the memory of
that conflict. The dress of Athenian women becomes a marker of difference from other Greek
women, an assertion of Athenian identity as well as gender identity.*®> However, I think we
are also intended to contrast the Athenian women who breach nomos, with the Aeginetan and
Argive women, who integrate this cultural change in their female abusive choruses, acting out
in ritual the murderous actions of the Athenian women, dedicating their pins to the cult of
Damia and Auxesia, and displaying their polis’ victory over Athens in their dress.’® All
women had previously worn the same (Dorian) dress; now they can be distinguished from
each other. Dress, therefore, becomes a marker of cultural conflict, of contested rules, as it
was in the case | referred to in my introduction, of Shabina Begum, who challenged school

uniform rules.

This story also invites comparison with Thucydides and the speech he constructs for Pericles,
in advising the war widows. | have suggested that Thucydides, with this speech, declares his

own historiographical practice in according kleos to all women by not talking about them.

%1 Hornblower 2013: 238 ‘women as objects (not only perpetrators) of reviling are an unusual

feature’.

%2 | ee 2012: 180 on dress as embodied social practice, part of the construction of identity. Hall 1997:
40, citing 5.87 - ‘cultural forms reinforce but do not define ethnic identity’. Antonaccio 2003: 63 on
dress as index of Dorian/lonian identity and ethnicity.

%3 Figuera 1985: 51.
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Herodotus is different; the stories he tells of women present us with a wider perspective on
war and incorporate contested versions of history, which he helps to preserve through his text,
as cultural memory. The story indicates how Athenian women might be viewed by other city
states, and by Herodotus. Their dress did not advertise their status but their polis origins.
Indeed, far from cultural signifiers being unstable, as Haubold suggests, they become more so,
in that Athenian women can now be distinguished from other women, through their dress.
This change now signifies polis distinctiveness, not gender similarity. It is the Aeginetans,
moreover, who use nomos not only to shape female behaviour and dress (like the Athenians)
but also to incorporate that gender change more widely into ritual and cult, in religious
practice which is the right place, in patriarchal terms, for female authority. Moreover, they

can be trusted not to use their pins as weapons.

It is significant that Herodotus gives us the ‘external’ view on this story in which Athenian
women are judged by men to have broken the rules of appropriate conduct, because it is
possible that the story itself would be told by Athenians with a different emphasis. This is
certainly the case with my next case study, when women join men in attacking Lycides and
his family, and the story is used by Demosthenes as one of patriotism and defence of the

polis.

3.2 The killing of Lycides and his family
Herodotus himself saw it as one of the advantages of equality of speech (1} ionyopin, 5.78)

over tyranny, that a free man would be keen to fight for himself, whereas those who were

364

repressed by a tyrant would fight badly on purpose.”™ (koteyduevor pev €0ehokdkeov mg

%4 powell 1938: 98 for translation of 20ghokakeéty.
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deomotn  €pyalduevor, EhevbepmbBéviav  6&  avTOg  EKOOTOC  €VT®  mpogbvuéeto

katepyalecbat, 5.78).

The advantages of everyone having a voice in the political procedure are not
restricted to single instances but are plain to see wherever one looks ... when they
were working for a master, they fought badly on purpose, but when they were freed,

each one was eager to achieve for himself.

oot 8¢ ov kot &v podvov dALL Tavtayl] M ionyopin ©¢ €0t pfjLa 6TOVIATOV ...

OTL KoTeyOpevol UV €0ghoKakeoV ¢ 0eomoTn E£pyalopevol, Erevbepmbivimv o8

anTog EKA6TOG EMVTO Tpoghupéeto katepyalesbat. (5.78)
The extent of Herodotus’ praise of iségorié is debated: Baragwanath argues that it is limited to
military endeavour, by making the Athenians better fighters, and, in linking freedom to
power, it foreshadows Athenian imperialism, whereas, for Hornblower, Herodotus
emphasises equality of speech in the passage and suggests the words o0 kat’ &v potvov aAAd
navtayf extend Herodotus’ praise beyond the military.*®® Forsdyke reads the passage as a
reflection on both polis traditions and Herodotus’ own view of the link between political
freedom and civic strength, and Rhodes argues that it shows Herodotus preferred freedom and
constitutional government to subjection and tyranny making the passage less about Athens,

than about the Greeks generally.*®®

My own view is that the passage is problematic because Herodotus provides evidence

elsewhere in the Histories to contest his claim that Athens under tyranny was no better than

3% Baragwanath 2008: 196-9; Hornblower 2013: 225-6.
3% Forsdyke 2012: 537; Rhodes 2018: 277.
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its neighbours (Peisistratus’ military exploits, for example).**’ He also, as | will show in my
analysis of the battle of Salamis, makes it clear that the Persians did not fight badly on
purpose, the charge made against the Athenians, when they were ruled by a tyrant. Moreover,
he problematises the Athenian nomos of isegorie with the following story, when the
Athenians deny Lycides the right to refer the matter to the assembly, which would enable a

full debate:

One of the members of the Council, Lycides, argued that, in his opinion they ought
to welcome Mardonius’ proposals and refer the matter to the people. He did this
either because he had been bribed by Mardonius, or because he actually approved of
the proposals. The Athenians (not only the members of the Council, but also those
outside) straightaway thought this was a terrible proposal. They surrounded Lycides
and stoned him to death although they let the Hellespontine go unharmed. When the
Athenian women found out about the uproar in Salamis over Lycides, every woman
gave a signal to her neighbour and enlisted her help, and the women took the law into
their own hands and made their way to Lycides’ house, where they stoned his wife

and his children to death.

0V 8¢ Povievtémv Avkidng eine yvouny dg £56xee duevov sivon deEapévoug Tov
Adyov, TV 6t Movpvyidng mtpoeépel, £Eeveikat £¢ TOV dTHov. O UEV o TawTnV TV
yvounv anegaiveto, gite on dedeyuévog ypnpato tapd Mapdoviov, gite Kol tadTd ol
gavoave: AOnvaiot 8¢ avtika devOv Tomcduevol ol te &k TG BovAg Kol ol EEmBev
¢ émvbovto, meplotavteg Avkidnv katélevoov PdAloviec, tov 8¢ EAAnondvtiov
Movpoyidnv anémepyav dowvéa. yevouévov 8¢ Bopvfov €v T Zalapivi mepl TOV

Avkidnv, movOdavovtal TO yvouevov al yovaikeg Tdv AOnvaiov, dtokedevoapévn o€

%7 Hormblower 2013: 225, citing 1.64.2 and 5.94.1.
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yovn yovauki kol waporapfodoa €mt v Avkidew oikiny floav aToKEAEES, Kol KATH

uev Edevoav avtod TV yuvaike katd 6& T tékva. (9.5.1-3)

This incident occurs towards the end of the Histories, when Xerxes has returned to Persia,
after the defeat at Salamis, leaving his general Mardonius in command, with orders to
continue the war against the Greeks. Mardonius has just seized Athens as an empty city
(aipéer te Epnpov 10 Gotv, 9.3.2). Women as well as men are living as exiles from Athens, on
Salamis. Twice in a year they have had to leave their homes and farms, and evacuate their
families, watching the Persians torch their city. This is the context for a story of the
consequences of war for men and women when their community is dispersed, which engages
with both political and social norms; to what extent do the actions of the Athenians violate the
democratic nomos of iségorié, and break social norms of appropriate conduct? How does one
‘live with the rules’ when there is no longer a polis?*®® | think this story also asks to what
extent Herodotus shapes this narrative; is he the passive recipient of an Athenian story, or

does he distance himself from that account, giving us an ‘external’ view of Athenian rules?

This incident is used as an example of an extra-legal collective form of popular justice in
Athens, a means of self-help in a society which lacked a police force or other forms of
enforcement, and to argue that, though women were excluded from the formal deliberations of
the assembly and the law courts, they had an important role to play in disseminating news and
gossip, one of the ways, claims Lewis, that women policed the morality of others.*®® For
Gottesman, this incident is the locus classicus for the role of word of mouth in carrying out

public acts, a model for enforcement in normal circumstances, though he accepts that the

%% Mossman 1995: 184 ‘When there is no longer any moAig what rules apply?”.
% Forsdyke 2012: 156-7, 164; Hunter 1994: 139; Lewis 1996: 10-12; Gottesman 2014: 60.
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circumstances in Herodotus’ narrative are exceptional.*"

Allen interprets this story of stoning
as ‘expressing the community’s desire to enforce its social norms’ and ‘a paradigmatic form
of collective action’, arguing that, by inverting peacetime norms of punishment (the foreigner
goes free, the citizen is punished with death without trial, and the punishment is carried out by
citizens, not the public executioner), this acts to confirm those norms: ‘institutional rules were
ignored, ideological norms were not’.>"* Schaps goes further, arguing that these women acted

when the city was in danger and so subscribed to ideals of family and state.32

On this reading, the ideological argument is that the Athenians, male and female, are
punishing a traitor, someone who was encouraging them to consider coming to terms with the
Persians who had sacked their city and destroyed their temples; the Hellespontine, as
emissary, is not expected to show loyalty to Athens, so can go free. This is certainly the story
which attracts Demosthenes, in On the Crown, when he uses it to support his argument for
fighting Philip in Chaeronea, by drawing a parallel with the Athenians who fought the
Persians at Marathon, Plataea, Salamis and Artemisium.*”® In his speech, though, the stoning
takes place before, not after, the battle of Salamis, when the Athenians can be shown to show
courage in choosing to retreat to Salamis, to avoid coming to terms with the Persians, rather

than being forced to, as in Herodotus’ narrative.3™

In gender terms, moreover, Demosthenes makes a direct appeal to an imagined audience
beyond the assembly, by saying ‘your wives did the same [stoning to death] to his wife’ (ai

Yuvoikec ai vuétepat v yovaik avtod, Dem. 18.204). The story therefore, has a function in

370 Gottesman 2014: 64-5; Hunter 1994.
1 Allen 2000: 142-145.

372 Schaps 1982: 212-3.

373 Dem.18.208. Yunis 2005: 82n163.
3 Yunis, H. 2001: 221-223; 2005: 80-1.
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an Athenian context, showing the Athenians, male and female, stand up for freedom against
enslavement to the Persians and to that extent it makes sense to link this passage to the speech
made by the Athenians to the Spartans (8.144) when they reject any alliance with Xerxes;
Baragwanath also points out that this is an isolated occasion when the Athenians reject

debate.3”

Herodotus’ presentation of the story however does not support this reading, in my view. |
think he highlights the extraordinary nature of the Athenians’ behaviour, part of his
characterisation of the Athenians as becoming barbarians, foreshadowing the end of the
Histories (9.120) when they crucify Artayctes and stone his son to death in equally brutal
fashion.>”® Dewald also makes this parallel, commenting on the ‘lynch-mob mentality’ of the
Athenians, noting that female violence is the complement and mirror of male violence, not its
antithesis.®”” 1 will analyse this passage by considering, firstly, the actions of both men and
women and | will argue that, far from being paradigmatic of actions which might be taken in
normal circumstances, Herodotus intends us to read this in the context of the abnormal
circumstances of war. Secondly, | will argue that Herodotus emphasises those abnormal
circumstances through his portrayal of the women in the story, whose behaviour breaches
family norms. As well as deconstructing the Greek-barbarian polarity, he also shows that
gender rules, based in Athens in particular on the separation of the genders, are vulnerable in

the circumstances of war.

375 Baragwanath 2008: 231; 312n.51. Harrison 2002: 566.
37% Flower and Marincola 2002: 107-8, 309; Pelling 1997: 60-66.
" Dewald, 1998: 723; 2013: 158.
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The Athenians deny Lycides the right to put a resolution made in the boulé to a vote in the
assembly. Baragwanath argues that this accords with the Athenian legal charge of graphé

378 a prosecution of someone who proposes a nomos or psephisma (before

paranomon,
403BCE), charging that the proposal is unlawful (paranoman).>”® The procedure, whereby a
proposer of an illegal decree could be indicted on the grounds that it conflicted with existing
law, was common by 4™ century BCE and, argues Gagarin, the merit of both the proposer and
the decree were relevant.*® However, this presupposes a legal process of indictment, whereas
in this story, the men commit an extra-judicial killing, motivated by outrage at Lycides’
proposal (dewvov momodpevor). There is a parallel here with the motivation of the Athenian
women who kill the survivor of the Aeginetan campaign; as in that story, outrage motivates a
breach of nomos, and leads to a transgressive act. | read this, therefore, as an indication that

Herodotus recognises that the exercise of freedom of speech is vulnerable at times of crisis,

and liable to be suspended in times of war.*!

| argue that Herodotus emphasises the breach of a political nomos by showing women
breaching a social nomos. In their actions, the women are not acting as guardians of nomos by
enforcing communal norms, nor are they delivering a form of ‘rough justice’. They kill
another woman and her children, who are part of the Athenian community, not enemies. An
audience might hear echoes of Andromache’s words in Euripides’ Trojan Women: ‘O you
Hellenes, inventors of barbaric cruelties, why kill this child who has done no wrong? (®

BapPap’ EEevpdvtec "EAMVES kakd, Ti TOVSE moida kteiver ovdiv aitwov, E. Tr.764-5).% It is

%78 Baragwanath, 2008: 312n.51.
3° Todd 1990: 233.

%80 Gagarin 2018: 2

%! Dewald 1998: 723.

%82 Elower and Marincola 2002; 309.
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significant, | think, that Demosthenes does not mention the Kkilling of children or the
destruction of the oikos in his speech; perhaps he could not rely on that aspect of Herodotus’

story finding favour with his audience.

Georgoudi argues that female activity in civic as well as private space is sometimes marked
by collaboration, participation and complementarity rather than exclusion and separation, and
here men and women certainly collaborate, but in a transgressive activity.®®® Herodotus
presents these women as if they were communicating across battle lines. They give one
another a signal (diakelevoapuévn 8¢ yovn yovauki, 9.5.3) suggesting a military chain of
command rather than a type of social control or enforcement of popular morality.?*
Herodotus creates warrior women of these female Athenians, who also act of their own accord
(wdtokeréeg, 9.5.3), suggesting that the norms of Athens which deny women legal autonomy
are fractured in times of war. They become a law unto themselves. This story, therefore,
illustrates clearly a disjuncture between ideology and practice, and is one example where the
involvement of women in war does signal disruption and the transgression of norms as it does
in Thucydides.®® Indeed, | argue that the women’s actions in Herodotus® story are more
extreme; in Thucydides’ narrative, women’s actions, building defensive walls (Th.1.90.3;

5.82.6) and throwing roof tiles from housetops at Plataea (Th. 2.4.2) and Corcyra (Th. 3.74.1),

are at least in protection and defence of the Athenian polis.*®

To summarise, | argue that it is the women’s actions in this story, and the way they are

presented by Herodotus, as if they were in battle, but directing themselves rather than under a

%83 Georgoudi 2015: 209-10.

384 Sracedevodpevor: a call to action, for example, by the Phoenicians to capture the women at Argos
(1.1.4) and by the Persians to launch a cavalry charge to rescue the body of Masistius (9.22.3).

%5 Flower and Marincola 2002: 108.

%8¢ Shannon-Henderson 2019: 97-98.
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commander, which refutes the argument that this story functions as part of an Athenian
patriotic tradition, which Herodotus records in his narrative. The women’s transgressive
actions, rather, complement a male breach of nomos, both in denying Lycides the right to put
a motion to the assembly and in killing a citizen without due process. That aspect of the
institutional exclusion of women, namely iségorie, the right to speak in the assembly, is
shown to be unstable in war, when it is denied to Lycides, and when women as well as men
are involved in a violent act which destroys a whole family. The immediate context, the
destruction of Athens and the forced migration to Salamis, help to explain their actions.
However, this story also tells us something significant about gender relations and nomos in
circumstances where war has come to Athens, has disrupted households and forced the whole
community to become refugees, in other words, where war is not just men’s concern; the
fragility of the Athenian nomos of iségorie is also exposed by the actions of both women and

men.

| return to a question I posed in my introduction: how do we recognise the absence of the rule
of law? This story for me illustrates a situation where Athenian women are shown to break the
rules of their own polis. The women’s actions coincide with male collective mob violence,
and they are certainly not inferior in aggression, intent or capacity to act. This story
challenges the ideological construct of Athenian women as secluded in the oikos and silent in
public affairs. They identify with their men, they show a capacity for violence, they join with
men in denying an opportunity for equality of speech (isegorié) which was a keystone of
Athenian democracy, and they do not defend communal norms which protect the oikos.
Demosthenes presents these Athenian women and men as defenders of their polis but

Herodotus’ account, in my view, distances him from this patriotic account. Athenian women,
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both in the Aeginetan episode and the killing of Lycides’ wife and children, are involved in
actions which may be construed as policing male conduct (the ‘internal” view) but | interpret
as transgressive, reflecting Herodotus’ ‘external’ view. He uses another group of women, the
mythical Amazons, to challenge another Athenian story in which these women are aggressors

and invaders who must be defeated.

4. Rejecting the rules

4.1 The Amazons: a thought experiment in difference

In this section | will argue that the story of the Amazons is constructed by Herodotus to offer
his audience a thought experiment in which women play a role in making, changing and
enforcing nomos, rejecting the gender norms not only of the Greeks but also of their own
society. Such thought experiments are a way to ask a counter-factual question which prompts
enquiry. For example, Feminist Judgments: from Theory to Practice is a modern example of a
theoretical engagement with law, in which the authors collaborate to rewrite existing
judgments in significant legal cases from a feminist perspective, asking ‘What if a group of
feminist scholars were to write the ‘missing’ feminist judgments in key cases?”*® These
authors aim to disrupt legal constructions of masculinity and femininity which devalue the
latter, by ‘intervening in law from a feminist perspective ... to introduce different accounts of
gender that might be less limiting for women’.*®® The question which Herodotus poses is:
What if men and women performed the same roles? Herodotus also asks a question which is
still pertinent today, even though women have achieved legal equality; if nomos prescribes

that women do the same work as men, who does ‘women’s work’?

%7 Hunter, McGlynn and Rackley 2010: 3.
%88 Hunter, McGlynn and Rackley 2010: 7.
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I will argue that Herodotus uses this story to reflect on the ‘complicated process of

negotiation, conflict and collaboration”*®°

which occurs when two cultures (here, the Amazon
and the Scythian) encounter each other, by staging a debate on marriage norms and social
practices, and that he reveals diversity rather than opposition. Moreover, | aim to show that he
deliberately deconstructs the Athenian myth of the Amazon as invader, and aggressor, who
has to be defeated, by narrating a story in which the relationship between the two groups is
characterised by reciprocity, rather than hostility. I will also challenge Penrose’s claim that
Herodotus is ‘engaging in orientalism’ in constructing a story which an audience of Greek
men could understand. I assert that Herodotus in fact destabilises his audience’s expectations
by using the Amazons to ‘think about’ gender and law, and his approach is more nuanced than
Penrose acknowledges.**

Herodotus highlights by opposition how certain cultural constructs are embedded in both
Greek and non-Greek concepts of community, in particular, the centrality of the oikos, and the
male authority figure, both of which are absent from the Amazons’ world. To that extent I
adopt a structuralist approach to this story, based on binary oppositions, following Hartog, for
example, who argues that the Scythians turn into quasi-Greeks, during the course of the story,
creating a ‘dual relationship: Amazons on the one hand and Scythians/Greeks on the other’.3%
Du Bois presents the Amazon state as the inversion of the Greek polis,**? and Hardwick reads
a schematic polarity between the social organisations of Greeks and Amazons.**® Rosellini

and Said remark on the ‘otherness’ of a society which makes no distinction between gender

roles in either war or marriage.**

%9 Dougherty and Kurke 2003: 2.

%0 panrose 2016: 116.

%1 Hartog 1988: 216-224.

%2 du Bois 1982: 32-37.

%% Hardwick 1996: 17-33.

%% Rosellini and Said 2013: 239-242.
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However, | argue that Herodotus, through speech, presents us with Amazons who become
articulate and persuasive once they can communicate with the Scythian young men and have
acquired rhetorical skills, thereby showing through speech their engagement with nomos and
making them more ‘Greek’ than the Scythian young men. Their oratorical skill makes them
similar to the normative Athenian male, an unsettling prospect for some of Herodotus’

audience, perhaps, and destabilising the Amazon as ‘other’.

The myth of the Amazon has a particular significance in Athenian ideology, enforcing and
perpetuating Athenian gender roles; ‘being an Amazon’ is only an interim status, which
requires the Amazon to die so that men and men alone can occupy the role of warrior and
master over women.**® Aeschylus has Athena attribute the name of the Areopagus to the
fortification made by the Amazons when they came to Athens to take revenge on Theseus (A.
Eum. 685-90).3® They also feature in artistic form on black-figure vases from the late 6"
century BCE. One, c. 520-500 BCE, shows them fighting Heracles and Telamon, another, c.
510 BCE shows Theseus abducting the Amazon Antiope. A mural at the Theseum in Athens
shows their battle with Theseus for the Acropolis, whilst the Stoe Poikile included paintings
of Amazons on horseback and with wicker shields.>*" By the time of the Histories, moreover,
they are shown in Attic vase paintings in Persian clothing, and on the Parthenon frieze,

fighting the Greeks, which suggests that they were, after 480 BCE, used by the Athenians as a

% Dowden 1997: 117-124 ‘the mythic construct of Amazons engages in a dialogue with the gender
roles of the society in which it is viewed’; Blundell 1999: 61-2 to justify and reinforce the personal
and political dominance of men’; Fantham, Foley, Kampen, Pomeroy, and Shapiro 1994: 128-134 on
the inversion which makes the Amazons the dominant partners in marriage; Tyrrell 1984: 41 - “a
reversal of patriarchal customs’; 120 - Defeat of Amazons ‘supported the sexual dichotomy
institutionalised in Athenian marriage’; Bresson 2016: 43-44 on Athenian use of Amazon myth to
justify male superiority. Hall 1989: 202.

%% Tyrrell 1984: 14.

%7 Tyrrell 1984: 10-14 on artistic depictions of Amazons.
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artistic trope to identify the ‘effeminate’ Persian with the female Amazon, both of whom had

to be defeated.®%®

This reading of myth places ‘the Amazon’ within the Athenian imaginary, as a scary
embodiment of disorder, a dystopian world turned upside down. Herodotus recognises the
place of the Amazon in Athenian gender ideology, in the speech he constructs for the
Athenians before the battle of Plataea (9.27), when they claim a place of honour in the battle
lines and seek a rhetorical advantage over the Tegeans, by reminding the Spartans of their
victory over the Amazons, and anticipating later Athenian funeral orations in which these

women symbolise the postulated political disorder caused by women acting like men.**°

However, Hardwick notes that it was specifically the Athenians who portrayed the Amazons
as invaders, who posed a challenge to Greece, and who used their abduction and defeat to
assert historical supremacy. She points to the Amazons of epic who appear in the Iliad as
warriors, earning the epithet of ‘a match for men’ (évtwaveipon, Hom. Il. 3.189; 6.186),
arguing that they are portrayed as worthy opponents of Homeric heroes, to signal the
achievements of those heroes in defeating them. For Greeks rather than Athenians, she argues,
it was the self-sufficient lifestyle of Herodotus’ Amazons, and a psychology which was
neither submissive nor aggressive without provocation, which was the real challenge to Greek

social and political assumptions.*®°

3% |_efkowitz 1996: 6; Fantham, Foley, Kampen, Pomeroy, and Shapiro 1994: 134n.1.
%9 Loraux 1986: 74-5, 146. Mclnerney 2003: 324. Demand 1994: 129n.44.
40 Hardwick 1996: 19-34.
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Penrose adopts a post-structuralist, postmodernist, postcolonialist approach to rethink the
‘theory of the other’, and seeks to provincialise Athens and reclaim non-Athenian attitudes to
gender.401 Since a Greek audience ‘could not conceive of equality between the sexes’
Herodotus, according to Penrose, creates a story in which Scythian women do women’s work,
in order to make it intelligible to an audience of Greek men.**> However, Penrose is looking
for real Amazons.*®® He relies on archaeological evidence of historical peoples where women
fought, but this does not tell us anything about gender hierarchies or power structures within
these communities, or indeed how these historical groups constructed ideologies of
masculinity or femininity.*** As a result, Penrose, in my view, underestimates the nuance and
challenge in Herodotus’ account. I aim to show that Herodotus destabilises fixed concepts of
masculinity (andreia) by showing that Scythians have a different concept of war from Greeks,
in which strategic retreat has a role to play. Moreover, in giving the Amazons an ability to
manipulate and persuade the Scythian young men through speech, he marks his narrative out

as different from other literary and artistic portrayals, in which the Amazons have no voice.

When Herodotus starts his story with a linguistic note that the word ‘Amazon’ means ‘killer
of men’ (Oidpmata; dvopoktovol, 4.110.1) in both Scythian and Greek, confirms that the
Greeks were victorious in battle (viknoavtog tf] €ni Ogpuddovtt pdymn, 4.110.1) but that the
crew of the ships taking the Amazons away were slaughtered by them (émBepévog gxkoyar
Tov¢ dvopag, 4.110.1), he presents his audience with a familiar picture. They are fully ‘other’

in being women who fight, are defeated by Greek warriors but capable of violence against

1 penrose 2016: 2-17. See also Skinner 2012: 28 on postcolonial project to emphasise diversity in
ethnographical practice.

%92 penrose 2016: 115-116.

*%8 penrose 2016: 2 ‘T am looking for historical women who went to war and were strong and
powerful’.

“** Penrose 2016: 101-102.
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men who are sailors, not warriors, that is, not worthy opponents. Once they land, however,
they start plundering the Scythians’ land on horseback (immalouevar éanilovio T @V
Yxvbéwv, 4.110.2), suggesting a way of life as nomadic hunters, an aspect of the Amazon that
differs from either the epic warrior or the vengeful invader. Herodotus’ theme is the meeting
of two cultures, the Scythian and the Amazon, which produces the Sauromatae, not the

conflict between two nomadic groups.

The story starts by focalising the Scythians’ incomprehension (obk &iyov cupBariécOor To
npijypo, 4.111.1) when they first encounter the Amazons.*® They wonder where the people
plundering their land have come from (év Odpott foav 6k60ev EMdotev, 4.111.1), since they
cannot identify their nationality, language or dress (ote yop @oviv odte £cbijta ote 1O
g€0voc éyivookov, 4.111.1). They have no means of comparison; they are ‘confronted by the
unknown’.**® Herodotus signals that an interpretive exercise is underway: the Scythians’
wonder is a prompt to inquiry and investigation into the nomoi of the people they encounter.
Herodotus employs narrative delay to good effect because the Scythians are ignorant of the
most remarkable fact, namely that they are women. Their reaction to that fact and their
subsequent negotiations with the Amazons illustrate a degree of ambiguity in both the
Scythian young men and the Amazons, | suggest, rather than a polarity in which the Scythians

become Greeks. When confronted with a ‘logical monster that is both man and woman at the

same time’, the Scythians do not retreat but engage in negotiations.*®” The rapprochement

%95 The only other use of this verb in Herodotus with this meaning is to express Xerxes’ state of mind
before the battle of Thermopylae. The king cannot grasp the Spartan custom to prepare for almost
certain death by combing their hair (vopoc yép oot &xov obtm £oti: éncdv péAAwot Kivdvvede T
Yoyt ToTe Tag kearag koouéovrar 7.209.1) and nomos needs to be interpreted by Demaratus.

% Hartog 1988: 219n18.

7 Hartog 1988: 221.
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between their young men and the Amazons shows the two groups as remarkably alike.*®® The
narrative emphasises, too, that both groups live a nomadic existence, hunting and raiding
(Comv &lwov v avtnVv €keivnot, Onpevovtég te kail Anlouevol, 4.112), that is the opposite of
the settled life of the polis. On the one hand, the men are the instigators of their plan, to father
children with the Amazons (¢’ avtéwv naidog éxyevioectat, 4.111.2), which accords with
the Athenian view that the purpose of marriage is to produce an heir. It also shows that the
young men are not interested in the Amazons as potential hetairai. On the other hand, the
Athenian marriage custom whereby the woman goes to her husband’s house with a dowry is

reversed, but through a negotiated change of nomos.

The two groups begin to communicate by sign language (tf} 0¢ xepi Eppale, 4.113.2) and pair
off. There is no suggestion of any coercion. This points to another departure from the
Athenian myth, in which Heracles abducts and overpowers the Amazons and ‘metaphorically
rapes’ their culture.*®® Baragwanath points to the contrast between Herodotus’ depiction of
Theseus as a hubristic abductor of women, and Athenian iconography and political discourse
which construes Theseus’ victory over the Amazons as analogous to Greek victory over the
Persians.*® The next step they take confirms this reciprocity and again illustrates the
similarity of the Scythian men and the Amazons and their difference from the Greeks and the
Greek oikos for the two join camp and make it home (cvupei&avteg 10 oTpatdénedo oikeov

opod, 4.114.1).

%% Munson 2005: 72 - the narrative is ‘designed to undermine conventional notions of alterity’.
“% du Bois 1982: 40.
19 Baragwanath 2012: 290-1.
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The nomadic lifestyle of the Scythians, with their lack of a fixed oikos and polis, and a culture
based on hunting rather than agriculture, set them apart from Greek norms of settlement and
cultural practice. However, in one respect, they were similar in assigning different roles to
men and women. This is the reason given by the Amazons for not returning with the Scythian
young men to their homeland: they know enough about ‘women’s work’ and women’s place
(inside the wagon) to reject it. This emerges from the first speech which Herodotus gives to
the Amazons, when the Scythian young men propose a joint move to their land, and a

monogamous relationship with the Amazons.

‘We could not live with your women; for we and they do not have the same rules. We
shoot the bow and throw the javelin and ride, but have never learned women’s work;
and your women do none of the things of which we speak, but stay in their wagons
and do women’s work, and do not go out hunting or anywhere else. So we could never

agree with them.

If you want us to be your wives, and to seem the most just of men, go to your parents
and let them give your share of property, and after that let us go and live together.’

The young men were persuaded and did this.

‘Nuelg odk av dvvaipeba oikéev petd TOV VUETEPEDV YOVOIKMV: 0D YOp TO oOTO
vouole Mulv te Kakeivnol €oti. MUeElG pev to&evouév te kol axovtilopev kol
inmalopeda, Epya 8¢ yovorkiio ook Euabopev: ai 68 HUETEPAL YUVOIKEG TOVT®V UEV
000EV TV MUETC kateléEapey Toledaot, Epya 6€ yuvauknia £pyalovtal pévovsat £v ot
auaénot, obt’ €mi Onpnv iodoar oBte SAAN oVSouf. odk dv GV duvainedo dkeivnot

ovueépecal.
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G el Bovieshe yovaikac Exetv Nuéog Kol Soréetv etvon dicoudtartor, EAOOVTEC TaPL
TOVG TOKEOC OMOAAYETE TOV KINUATOV TO HEPOC, Kol Emeita EAOOVTEG oikémpey &ml

e 7 ) ~ 9 4 S 7 ~ 3 ’ 411
NUEwv antdv.” éneiBovto Kai émoincayv tadta ol venviokot, 4.114.4.,

The Amazons have already proved themselves better linguists than the Scythians (tnv 0¢
QOVIV TV HEV TOV YOVUIKAV 01 dvdpeg 00K €dvvEaTo Habely, TNV d& TOV AvOpdY ol Yuvoikeg
ocvvéloPov, 4.114.1) and the men are persuaded to adopt their proposals. The Amazons
respond effectively to the men with a wide variety of rhetorical techniques. In their first
speech (4.114.3-4) they employ ring composition to emphasise their first main point which is
the contrast between them and Scythian women; they would not be able (ovk av dvvaiueda,
4.114.3; 4.114.4) to live with (oixéewv, 4.114.3) Scythian women or get along with
(ovppépecOar, 4.114.4) them. They show a familiarity with anaphora (Mpeig is repeated three
times in this first speech) and the use of pév and 8¢ to mark the antithesis between them and
the Scythian women. They also know the persuasive power of the superlative (dikoudtartot,
4.114.4) and that a tricola of verbs gives a sense of thythm (to&evopuév ¢ kai dxovriCopev xai
imnaloueba, 4.114.3). They conclude with an order and a request (dmoldyete TOV KTNUATOV
10 Hépog, kai oikémpev €n’ Nuéwv avtdv, 4.114.4), they speak with authority and are clear

about what they want, all marks of a good advocate.

So when they had been given the allotted share of possessions that fell to them,
and returned to the Amazons, the women said to them: ‘We are worried and
frightened how we are to live in this country after depriving you of your

fathers and doing a lot of harm to your land. Since you propose to have us for

M1 ¢neiovto could also be translated as ‘the men obeyed’
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wives, do this with us: come, let us leave this country and live across the

Tanais river.’

dneite 8¢ dmohaydvtec TV KTUATOV TO dmiPdilov NAOov dmicw mopd TOC
Apolovog, EleCav ai yovaikeg mpog avTovg Tade. ‘Muéag Exel oOPoc te Kol
0€0g OKmC yp1 OlkEEW &V TMOE T® YOPW, TOVTO UEV VUENS OTOCTEPNGAGOGC
Tatépmv, ToUTO 0¢ YRV TNV VUETEPTY INANcaUEVag TOAAG. GAL™ Encite AElodte
nuéag yovaikag &xewv, 16.oe moleete Gua MUiv: eépete EEavacTémuey €K THS Y

Tiiode Kol mepnoavteg Tavory motapov oikéwuev.’ (4.114.2-4.115.1-2)

In this second speech (4.115.1-3) they start with a synonym (p6pog te xai déog, 4.115.1) and
answer the men who had given family and property as reasons for the Amazons to go to live
with them and the other Scythians (gicl pév tokéeg, gioi 8¢ kai ktnoeg, 4.114.2). The women
use pev and 8¢ in the same connective sense to explain why this would not be possible; they
have taken the men from their parents (tobto pev vpéag dmoostepnodoag totépwv, 4.115.2)
and caused great damage to their land (todto 8¢ ... SnAncapévoc moArd, 4.115.2). Once again,
they use the imperative to give orders (téde moléete dua Muiv, 4.115.3) and as a rallying cry,
Come! (®épete, 4.115.3) and combine it with a proposal for their own marriage

arrangements:

If you want us to be your wives and to appear really fair, you should go to your
parents and get your share of your property, and then when you come back we can

form our own community. The men were persuaded and acted accordingly.
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&l Bovreshe yovaikag Exev uéag kai dokéety givon Stcardtatot, EMOOVTEC Tapd TOVG
TOKENC GTOLAYETE TAOV KTNUATOV TO HEPOS, Kai Emetta EAOOVTES OIKEDEY £ UEDV

avt®v.’ éneibovto kai émoinoov tadta oi venviokot. (4.114-115)

Hartog sees this as an example of role reversal in that men are persuaded by women but it
could equally illustrate that the Amazons are more ‘Greek’ than the Scythians in that they
have mastered the rules of oratory, which Herodotus emphasises by displaying their rhetorical

competence.**2

The issue for the Amazons is a clash of rules (ta vopona, 4.114.3). Herodotus uses this word
in relation to the Scythians to show their conservatism (4.80.5) but, as we see in the story of
the Amazons, this is not reflected by the behaviour of the young men they encounter. The
Amazons say their way of life is different from that of Scythian women, who live indoors in
the wagons. We cannot conclude from this that the Scythian women share gender rules with
Greek women but have to consider this passage in the context of the other information
Herodotus has given us about the Scythians, which shows the performance of female roles as
either transgressive, according to Greek custom, or strange. He starts Book 4 with a story of a
generation of children born to slaves and Scythian wives who had sex with them (éeoitwv
mopd Tovg dovAovg, 4.1.3) in their husbands’ long absence fighting the Medes, and he
describes their funerary practice whereby a corpse was placed on a wagon, taken round to
friends and entertained for 40 days before burial (4.73), which contrasts with the role of

413

Athenian women in lamenting the dead and visiting family tombs.”® We also learn that

Scythian women cleansed themselves (yivovtat koBapai kai Aapmpai, 4.75.3) with a paste of

12 Hartog 1988: 130
13 Fantham Foley, Kampen, Pomeroy, and Shapiro 1994: 76, 96-7. Pomeroy 1975: 80.
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cypress, cedar, and frankincense wood as an alternative to taking a bath (&vti Aovtpod,

4.75.2).

Pelling suggests that the Scythians, including their women, seemed normal compared with the
Amazons who personified otherness.** However, | argue that the cultural differences between
Scythian and Greek women, between the nomadic existence and the life of the polis, outweigh
a similarity which is based solely on division of labour. Herodotus introduces his audience to
the strangeness of Scythian and Amazon culture, not so much as an exercise in self-definition,
but rather to highlight those aspects of the Amazon and Scythian which are not so alien, and

which are revealed through speech.**

Herodotus’ Amazons are more ‘Greek’ than the Scythians in that they have mastered the art
of oratory; in fact, in constructing his Amazons, Herodotus makes them better at Greek than
Scythian, which they struggled to learn (o0 ypnot®dg €Eépabov, 4.117). This aspect of
Herodotus’ Amazons is their most remarkable, | suggest, which can only be explored as a
thought experiment, where the audience’s preconceptions are challenged, presenting us with
Amazons who argue, negotiate and persuade. Herodotus chooses to dramatise a debate on
nomos in a dialogue which gives a speaking role to Amazons. In Athenian culture at least,
Amazons are personified as voiceless fighters and aggressors, whereas in Herodotus they use

their powers of speech to persuade the Scythian young men to adopt rules which persisted.

414 pelling 1997: 52.

15 \West 2002: 439; Sebillote-Cuchet 2013: 417-421 on Amazons as part of heroic world and epic
tradition, which had become strange to 5™ BCE Greeks. Pelling 2013: 362-3 analyses this passage in
terms of degrees of strangeness rather than binary polarities, critiquing Hartog.
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He concludes his story of the Amazons with an account of their female descendents who hunt,
ride horses, wear the same clothes as men and go to war (é¢ néiepov portdoat, 4.116.2). The
Sauromatae have a nomos which requires a woman to kill a man in war before she can marry
(00 yopéeton TapOévog ovdepio Tpiv [Gv] T@V molepinv dvdpa dmokteivy, 4.117). This makes
them heirs to the Amazons of myth. However, Herodotus introduces a degree of diversity into
this female group. In his final ethnographical observation, he notes that some women die
unmarried because they cannot satisfy this nomos (od dvvauevar tov vopov ékmAfjoar, 4.117).
This fits in with Herodotus’ observation later in Book 4 that the Scythians had a different
ideological concept of war from the Greeks or indeed from other non-Greek peoples. They
avoided war as a general rule. Because they led a nomadic lifestyle, they proved formidable
opponents to the Persians, as illustrated by the following speech by their king ldanthyrsus,

when Darius asks him why the Scythians keep running away:

| have never fled from any man in fear — | never have in the past and that is not what
is happening now. What | am doing now is not far removed from my usual way of
life during peacetime. I’'m not going to fight you, and I’ll tell you why. If we had
towns we might worry about the possibility of them being captured, and if we had
farmland we might worry about it being laid to waste, and then we might engage you

in battle quite quickly: but we don’t have either.

Eym 000éva Ko AvOpdTv deicag Epuyov obte TPOTEPOV 0VTE VOV GE PEVY®, OVOE TL
vemtepoV il momoag vov 1 kai &v gipnivn édbea motéev. & T 8¢ ovK aTIKA
péyopat Tot, £Y® Koi ToDTO onuavié®. NUiv obte dotea ovte YN TeEQPLTELUEVT E0TH,
TV WEPL deloavteg un GA®, 1| kopfy toydtepov dv VUV GLUUICYOIUEY €C HaymV.

(4.127.1-2)
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They rejected the type of andreia which amounted to ‘win or die’, the Spartans’ all-powerful
nomos (7.104) and which required a man to perform his masculinity in battle; running away
for the Scythians was a tactical move, not a sign of cowardice. However, Idanthyrsus warns
Darius that if he destroys the Scythian ancestral burial grounds, then the Scythians will
engage the Persians in battle (4.127.3). The female Sauromatae who fight, therefore, are not a
mirror image of their Greek or Persian counterparts, but share with men a different motivation

for going to war.

Herodotus’ picture of the Amazons, therefore, is an ambiguous one. The marriage rule
whereby the Scythian men moved to live with the Amazons and brought a dowry is an
inversion of the patrilinear Greek custom but also challenges the myth of the Amazon invader,
and the relationship between the two groups is characterised by reciprocity rather than
hostility. In the story of the Amazons, Herodotus imagines women both making and speaking
rules. | have shown that he effectively undermines Athenian ideology through destabilising its
gender polarities on the Amazon, and placing her within a world where rules are negotiated,

rather than in the disruptive space she occupies within the Athenian imaginary.

Gould cites the Amazon story as evidence that the role of women was ‘culturally determined
not naturally given’.**® This story, therefore supports Thomas® general claim that Herodotus
makes a stand for nomos as against phusis, in an argument that was well rehearsed by
contemporary sophists.**” However, | argue that Herodotus is suggesting that nomos itself is
to be debated; it is not set in stone, but potentially a subject for negotiation. By putting the

debate in the mouths of Amazons he confronts those members of his audience for whom they

418 Gould 1989: 132.
1" Thomas 2000. 123-127.
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were merely the embodiment of defeat, as warriors, as women, as quasi-Persians, or the focus

of fear or anxiety regarding masculine identity.

Conclusion

Women are shown to engage with nomos through speech, yet it is also in their interaction
with men that we see the power of the rule of law. In this chapter, | have considered various
models of female practice and speech and shown a range of responses to the rule of law,
women both protesting against violations of nomos, and passing on gender norms and
expectations. These stories illustrate, through gender themes which are declared in speech, the

normative ideal of the rule of law, which sets boundaries on human behaviour.

It is also clear that these women all rely on unwritten rules which are conveyed through
speech. Moreover, none speak in a judicial setting; rather, these forms of speech take place in
the oikos. We can, therefore, identify nomoi through female speech and also see women
showing interpretive skills and making judgments. My examples show that negotiation and
persuasion are as important to the concept of nomos as the creation of ‘the other’ which is a
significant technique in adversarial litigation. In gender terms, the exclusion of women from
formal adjudication and deliberation may be less significant than the extent to which they

have influence and a voice in more informal settings.

As for the Athenian women, their actions are interpreted as transgressive by the Athenian
men, yet Herodotus problematises any easy conceptualisation of them as Bacchic maenads by
making each individual woman speak her sense of loss, asking ‘Where is my husband?’ The

killing of Lycides and his family by both Athenian men and women, in my interpretation,
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shows that both political and gender norms are at risk in times of war. In my next chapter, |
focus on relationships within the royal oikos and the threat to the rule of law posed by

tyranny.

Finally, I argue that the story of the Amazons can be read as a thought experiment. Herodotus
is asking us to consider what a society where women perform the same roles as men would
look like and the mythical nature of the Amazons makes this an ideal vehicle for such an
experiment. The case study does not emphasise the strangeness of women warriors but of
women who reject women’s work, in a world where the oikos is literally empty: the women
have left the wagons and women’s work, and participate with men in the hunt, the battle, the
raiding party. This emphasises by opposition the central role of the oikos in both Greek and

non-Greek societies, as | will consider in the next chapter.
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CHAPTER 4: HOW DOES NOMOS REGULATE DOMESTIC RELATIONSHIPS?

Introduction

In this chapter, | consider the role of nomos in constructing social and political expectations
within the oikos in the Histories, and how this intersects with the ideology and practice of
tyranny. My focus is on royal households, because this is where Herodotus sets most of his
stories which concern family relationships, showing the impact of those relationships on
events in his wider narrative. | develop a model of nomos which reflects both its coercive,
duty-imposing aspect (orders backed up by threats) and its power-conferring, facilitative
aspect, creating rights and duties within a coercive framework, which acknowledges the force
of societal as well as legal control. I also develop the sociological model I outlined in my
introduction, to analyse how people are shown to ‘live with the rules’ in the Histories, under
the political nomos of tyranny. This model identifies three types of response to the rule of
law: ‘before the law’, meaning conformity or supplication in the face of judicial power, which
in the Histories often means obedience or passivity in response to tyranny; ‘with the law’, in
which law is a game requiring strategy and skilful manoeuvring; and finally, ‘up against the
law’, whereby law is understood to be a ‘terrain of power, where might makes right’.*® In this
third account, people sometimes find ways of violating formal hierarchy, refusing to offer the
deference produced by status differentials. In resisting, people seek diverse goals. For some it
is to retain a sense of dignity and honour, for others revenge.** I will use this tripartite model

to analyse how relationships within the oikos are regulated by nomoi.

8 Sibley and Ewick 2000: 54-55.
1 Sibley and Ewick 2000: 52-53; Harding 2011:20-21.
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1. Rule of law and the oikos

My argument, applying the principles of legal pluralism, is that the oikos is a significant space
where gender norms and expectations are regulated, and coexist with political nomoi,
whatever their type, so those who ignore the regulation of gender norms in the oikos violate
the rule of law. Moreover, in both Greek and non-Greek states, the danger of the empty oikos
is a persistent motif, imposing an obligation on everyone to preserve, not destroy the oikos.
This is dramatically illustrated in the speech of the Pythia to Glaucos, when he has considered

not repaying a debt;*?

But Oath has a son, nameless; he has no hands
Or feet, but he pursues swiftly, until he catches

And destroys all the family and the entire house.

aAL” Oprov g €otiv, AvdVLLOG, 00O Emt YETPES
000E TOOEG: KPOUTVOG O€ PETEPYETAL, €1G & KE TAGAV.

cvppdpyog OAEoT yeveny kol oikov dmavta (6.86y2)

Childlessness is an archetypal misfortune in the Histories,*** whereas good fortune consists in
having children and grandchildren, as exemplified by Tellus (1.30). This reflects a wider
perception that high fertility in the Greek and non-Greek world was to be praised; Persian
men proved their manliness, after bravery in battle, by producing plenty of sons and the man

who produced the most was rewarded by the king (dvopayadin 6& adtn dmodédextat, HeT TO

*20 On this passage, Johnson, 2001: 1-26; Lateiner, 2012: 167-8; Hornblower and Pelling, 2017: 202-
208 - ‘an exercise in irony’ since teller of story, Leotychides, will himself be deposed for taking
bribes.

21 Harrison 2000: 58, 117-8 giving the examples of Croesus, Psammetichus, Panionius and Glaucos.
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péyecOon etvar dyodov, 6¢ dv morhovc Gmodéén moidac: 1@ 68 Tovg mheloTOVG GITOdEKVIVTL

S®dpo éknéumet Paocirede, 1.135.1).422

In this chapter, | focus on the roles which both genders play in the regulation of the oikos,
and, in my case studies, show in particular how the nomos of tyranny, based on orders
backed up with threats, intersects with the unwritten rules of family, which regulate gender
relationships within the household, and which even those who exercise power in the public
sphere are not free to ignore or break. I will show what happens when tyranny becomes
unfettered from those unwritten rules of family and community. The tyrant who does what
he wants without heeding nomos puts his own oikos at risk. | analyse how effectively the
nomos of tyranny controls women in the oikos, and how it intersects with the rules of
hierarchy at the royal court, which affects both genders. | also show how Herodotus
highlights ways that control is undermined or subverted by those of both genders who find
ways round the formal rules, both of gender and of hierarchy. Moreover, gender norms are
not fixed but can be negotiated by those, male and female, who have power to do so, as |
illustrate with stories from the Spartan logos. In this chapter, using case studies from the
Persian logos, | also investigate whether it is valid to regard ‘the rule of law’ as a bulwark
against tyranny and | consider different ways in which women negotiate with tyrants
through speech. My focus in this chapter is gender relationships within the oikos, since, as
| demonstrated in my last chapter, Herodotus’ concept of nomos is wide enough to

encompass the regulation of family and social life.

22 Thomas 2000: 89 n.31 - high fertility in the Greek world was considered a good, referring to Hesiod WD
235, and Airs ch.5.
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1.1 The king as judge

The institution of tyranny, and the role of kings as judges is a dominant theme in the
Histories. According to Herodotus’ Egyptian sources, Mycerinus was the fairest of the
Egyptian kings in judging legal cases (dikag 0¢ ot mhviov Paciiéwv dwkootata Kpivew,
2.129.1), and Deioces, king of the Medes, as noted in chapter 1, introduced his own form of
written judgment. Meanwhile, in Persia, the royal judges exercised the power of life and
death, as in the story of Psammenitus, when they decreed that for every Mytilinean killed, 10
leading Egyptians had to die (tadta yap &dikacav oi Pacidor dwoaoctai, VIEP AVOPOG
éKkGoTov déko Atyvrtiov TdV mpdTov dvtomdilucbor, 3.14.5).*% However, the royal judges
themselves ran the risk of royal punishment, as is clear in the story of Cambyses, which I
analyse in this chapter, when Herodotus shows that they are motivated primarily by fear, in
giving legal advice. Cambyses punishes Sisamnes for taking a bribe to deliver an unfair
verdict by having him flayed to death and his skin used to string a chair which his son has to
sit on when he is a judge (5.25.2), a punishment which explains why the royal judges’ fear is
a rational response to this particular king.*** Darius, however, imposes a similarly horrible
punishment, crucifixion, on Sandoces, for accepting a bribe to decide a case unfairly, but then
calculates that the man’s good services to the royal house outweighed his wrongdoing
(Loyiopevog 6 Aapsgiog e0pé oi mAém Gyodd TdV AUOPTHUATOV TEMOMUEVO & OIKOV TOV
Baciinov, 7.194.2) and had him released. He did this because he realised he had acted more
out of haste than wisdom (yvobg d¢ TaydTEpA 0OTOG ) GOEMOTEPQ EpYacuévos, 7.194.2). In this
way, Herodotus shows Darius’ judgment to be more reflective and calculating than that of

Cambyses, destabilising the idea that tyranny inevitably involves arbitrary punishment, but

%28 Asheri 2007: 341 calls them jurisconsults and interpreters, which is more accurate than ‘judge’
bearing in mind the power of the king over them.
24 Hornblower 2013: 121 ‘horrible punishments explain why the royal judges are so eager to please’.
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also highlighting, through the character of Cambyses, the risk of this. In the following story,
however, it is a woman who exercises the power of life and death, as punishment for

breaching nomos.

1.2 Candaules’ wife as judge

In the story of Candaules, the relevant nomos is identified in terms of its opposite; the
exposure of a queen to an unrelated male is anomos, and the breach of nomos is voiced by
both Gyges and Candaules’ wife. The king’s actions force the queen and Gyges into an
anomos relationship, for which the queen punishes the king using Gyges as her reluctant
agent. She plans revenge for a breach both of a marital nomos which protects her from sexual
exposure and a social nomos which accords her respect and status as queen. Nomos, therefore,
is breached by the king, articulated by Gyges and enforced by Candaules’ wife, who exercises

the power of life and death, usually the prerogative of the king.

I analyse this scene (in the narratological sense of the word), with character speeches, and a
detailed description of time, place and the unfolding of events, in terms of a network of
relationships which require the performance of appropriate roles, the ‘repeated actions which
confer social legitimacy’.**® Candaules and Gyges undermine that legitimacy by their actions.
In this story, status as well as gender are performed. As Osborne notes, ‘for both men and
women, clothing and behaviour, rather than bodily form, are the main indicators of status’.*?°
As | showed in the last chapter, how you are seen by others is a significant aspect of gender

performance. Candaules exposes a wife and a queen but it is her status as the latter that gives

her the power to punish the breach of nomos. Location is also significant in this story. For the

2% De Jong 2012: 258; Bakker 2007: 16; Butler 1990: 178-9 for quotation.
%26 Osborne 2011: 64.
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king, the oikos is the place he indulges his own voyeurism (both directly and through Gyges)
but it turns out to be a dangerous place for him, because he disregards the legitimate

expectations of his wife.

Candaules’ infatuation with his own wife (pdacOn g émvTod Yyuvaukog, 1.8.1) leads him to
think of her as the most beautiful by far of all women (§pocOsgic §& dvoulé ol ivor yovaika
TOAOV Tacémv KoAAiotny, 1.8.1) and to praise that beauty excessively (10 £160g Thg yvvarkog
orepenawémy, 1.8.1). 1 agree with Gray that this characteristic is part of his excess.**’ This is
the only use of vmepenawvém in Herodotus, but the vmep prefix is associated more generally in
Herodotus with abnormal behaviour, for example, the Thracian chieftain who blinded his own
sons for disobeying his orders (§pyov vmepeueg épydoaro, 8.116.1) or Xerxes’ beheading of
Phoenicians during the battle of Salamis (brepAvmedpevoc te kai Tavtag aitidpevoc, 8.90.3),
though it can signify emotion that is extreme rather than excessive, for example the
Athenians’ grief at the fall of Miletus (UmepaybecOévteg, 6.21.2) and the fear of Persian
invasion by some Peloponnesian states before the battle of Salamis (bnepappwdéovteg i)

‘EALGOL Kivdvvevovon, 8.72).

The focalisation here reveals the subjective view of a man in the grip of an irrational
obsession. Herodotus uses forms of £pauot and £pwg rarely in the Histories and the word
always indicates a transgressive passion.*? It is also used to describe Mykerinos’ feelings for
his daughter (2.131.1), Cambyses’ for one of his sisters (3.31.2), Ariston’s for the wife of
Agetus (6.62.1) and Xerxes’ for his brother’s wife and then her daughter (9.108.1, 9.108.2). In

all these instances, however, the men’s erds is part of a more general characterisation and a

27 Gray 1995: 202.
28 powell 1938: 143 - 11 times of sexual love, twice, metaphorically, of desire for tyranny.
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wider narrative. Candaules is unique in that his infatuation is not set within a wider context.
His exposure of his wife to Gyges is the single action which leads to his death, an inevitable
outcome which Herodotus foreshadows by stating that ‘things were bound to turn out badly
for Candaules’ (xpijv yop Kavdooin yevéodar kaxdc, 1.8.2).** Herodotus gives us no further
information about Candaules as a public figure, as king of Lydia; he is characterised solely as
a person whose individual predisposition leads to a fatal outcome.** Events in this story also
happen within the four walls of the oikos. This is a story, therefore, about a breach of nomos
committed within the household, and is not linked to other aspects of Candaules’ character or
performance as a king or husband. This, | argue, distinguishes this story from others in the

Histories, where gender transgression signifies breach of other rules.

This story has been analysed in part for its ‘disquieting connotations of Eastern tyranny and
powerful women’ which, though a Lydian story, links it to the portrayal of Persian women
elsewhere in the Histories.*** For others, it is a means whereby Herodotus introduces themes,
character types and motifs which recur throughout the Histories.*** The visual aspect of this
story is also emphasised. Branscome notes the repeated use of forms of theasthai and Travis
argues that historié itself is an act of looking, what he calls ‘the psychology of spectation’, as
illustrated by this story.**®* Gould comments on the voyeurism of both Pentheus and
Candaules, whilst Cairns notes a link to the visual motif throughout, and Christ gives this as
d’.434

one example of ‘the paradox of the observer observe Candaules’ infatuation with his

2% Munson 2001a: 40n56, noting this is a unique application of yp1} to an emotional factor.

*% Munson 2001a: 34.

31 Baragwanath 2008: 152; Asheri 2007: 81 ‘though rationalised, it preserves the oriental flavour of a
court tale’; Pelling 1997: 56 notes ‘an oriental pattern of transgressive eros’.

2 For example, ‘the thoughtless ruler’ (Dewald 2012: 82); ‘the tragic warner’ (Lattimore 1939: 25);
‘the barbarian queen’ (Flory 1987: 41-47); ‘the unexpected request’ (Gray 1995: 198).

“*3 Branscome 2013: 214, 215n51; Travis 2000: 330-359.

“** Gould 1987: 57; Cairns 1996a: 83; Christ 2013: 228n36.
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wife ‘has a blinding effect on him’, whereas Candaules’ wife is clear-sighted; she sees Gyges
leaving her bedroom and knows what Gyges has done (émopd pwv €€idvta, pofodod 8¢ 10
mombév £k oD avdpdg 1.10.2).**° Hazewindus argues that the use of the historic present alerts
the audience to the fact that her seeing him is of primary importance in the narrative. Had she

not seen him there would be no violence, no change of dynasty and no Croesus.**®

This aspect of the story is undoubtedly significant. However, the articulation of nomos and its
breach is also an important aspect of the story, and | argue that Herodotus uses the speech of
the three characters, presented as two dialogues, which is a significant element of the whole of
the story, to show how speech foregrounds gender and breach of nomos in this story.**’ Both
Candaules and Gyges speak in proverbs, an ‘application of a widely accepted truth to a
particular situation’, but wrongly applied by Candaules.*® In seeking to persuade Gyges to
look at the queen naked, he says that ears are more unreliable than eyes (@to yop Tvyydvet
avOpomolotl £6vta dmototepa 0pOaAudY, 1.8.2), which is true in a forensic sense (hearsay is
less reliable than an eye-witness account) and is indeed a guiding principle for Herodotus in

his research.**® However, in Candaules’ case he uses it to justify his own voyeurism.

In response to the king’s insistence that ‘you must see her naked’ (moice dkwc €keivny Benceat
youvry, 1.8.2), Gyges begs him ‘not to ask me to act unlawfully’ (un déecbout avouwv, 1.8.4)
and replies with two proverbs of his own; ‘with the removal of her clothes, a woman strips

herself of shame’ (Guo 0 KIO®DVL Ekdvopéve cuvekdvetal kal v aidd yovvy, 1.8.3) and ‘let

% Hazewindus 2004: 58 (quotation); Dewald 2013b: 166.

*® Hazewindus 2004: 61.

7 Bakker 2007: 16n.15. Using Bakker’s Appendix 1 (183) Candaules speaks 134 words in direct
speech, Gyges 71 and the queen 82, amounting to 39% of the whole story.

%8 Shapiro 2000: 93-95.

% Asheri 2007: 82.
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40 As Baragwanath points out, the

each look on his own’ (ckoméev Tva T Emvtod, 1.8.4).
latter saying is ambiguous; is he acting out of pragmatic self-interest or acting as a foil to
Candaules in declaring his compliance with nomos? *** He will eventually choose to survive,
suggesting the former. However, his spirited objection to Candaules’ proposal also
emphasises by opposition how extreme Candaules’ proposal is; he is planning to dishonour
his wife. It could also suggest that Gyges sees Candaules’ wife as her husband’s property,
making any offence, therefore, against him, not his wife. Nevertheless, Gyges too cannot
follow his own precepts, as he will soon do exactly what he protests so vehemently against,

because he is subject to the king’s power. He fails to understand that it is not the king he

should fear but the queen.

At this stage in the story, Candaules’ wife is portrayed solely as an object to be displayed, a
‘non-person, only an element in the interaction between the men’.**? In fact, Candaules speaks

for her, to reassure Gyges:

Do not be afraid of me, that 'm saying this to test you, or of my wife, that some
harm will come to you, through her. For | will set it up so that she shall never know

that you have seen her.

un eofed unte U, OC 6€0 MEPOUEVOG AEY® Adyov TOVOE, UNTE YuvaiKa TV €UV,
un T tot €€ avtig yévnton PBAGPOS. dpynv Yop €yd pnyovicopot oVt doTte Undé

nabeiv v 0pbeicav Hro oed. (1.9.1)

440 Rawlinson’s translation.
“! Baragwanath 2008:73.
2 Hazewindus 2004 55.
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This is the speech of a man who acknowledges his wife’s potential power and agency, but is
over-confident in his own abilities to forestall it, showing no awareness of his reciprocal

obligations to his wife or her capacity for independent action.

Once she appears as an actor in the story, however, she is anything but passive, submissive or
ashamed, and this is apparent in her speech. When she encounters Gyges (1.11-12) she passes

sentence immediately:

One of you must die, either that man who planned this, or you, who have seen me

naked and broken the rules

fitol kelvoév ye 10v tadta PBovledoovia Ol amdAlvcOar, §| o€ TOV: €UE Yopvnv

Benodapevov kai momoavta ov voulouevo (1.11.3)

She does not try to persuade him; she forces him to make a choice between two options. She
turns both men’s assumptions on their head; if she is the king’s exclusive property, then only
one may ‘own’ her. She adopts a masculine role as a judge, framing the dilemma for Gyges in
terms of opposites, neither of which is desirable. He either dies or he commits regicide. He is
the one who tries to persuade, begging her not to force him to make this choice (ikéteve un
uw avaykoin évdéetv Stakpivor totavty aipeoty, 1.11.3) but he fails to do so (odk @GV &1
gnede, 1.11.4). Gyges takes it for granted that she, as a woman, is either the passive victim of
a loss of aidwg or has removed her own shame when she undressed in his view. She, however,

blames him for humiliating, dishonouring her (aiocyvvOeioa, 1.10.2) and for the breach of the
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rules involved in her exposure.**® Asheri observes that Herodotus’ repetition of avoykain and
avoykainv in 1.11.4 stresses the fatal course of events. The compulsion, however, is on the

men in the story, not the woman.***

There is a gender element to Herodotus’ use of the verb aicyvvm, which he uses on four
occasions.**® When used of a woman, it is associated with sexual exposure as with Candaules’
wife and with Atossa, who hid her breast abscess at first out of shame (éni 100 pactod v
odpa ... Kpumrovoa kol aioyvvopévn, 3.133.1). Herodotus describes the Babylonian custom
of making women have sex with unrelated men (peybijvar avopi Egive, 1.199.1) as their most
shameful (aioyiotog @V vopwv, 1.199.1). When used of a man, shame means (a perception
of) cowardice, as in the suicide by the sole survivor of the Battle of the Champions (1.82.8)
and the refusal by Amompharetus to retreat from the Persians (9.53.2), considered at greater
length in the next chapter. Candaules’ wife’s speech, if not her actions, therefore, taken in
response to her sexual exposure, would be recognised by most Greeks as gender-appropriate,
indeed expected, of a wife, in contrast to her husband, who is motivated by a transgressive

passion, and characterised as excessive and overbearing.

The repetition of youvdc in this passage also suggests that Herodotus wants to emphasise the
transgressive nature of Candaules’ proposal.**® The only other reference in Herodotus to
naked women is in Socles’ speech against tyranny when he condemns Periander for stripping

the women of Corinth (anédvoe nacag tag Kopvbiov yovaikac, 5.92.m1) for the sake of his

“3 | follow Flory 1987: 30 in reading the participle in its passive rather than middle sense; she has
been shamed rather than she was ashamed. An outrage has been done to her; she has not internalised
the shame.

#4 Asheri 2007: 83.

2 powell 1938: 9.

8 powell 1938: 71 notes five instances in this passage.
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dead wife. Both Candaules and Periander breach nomos in part, by failing to discriminate
between women; their insult treats all women as prostitutes, to be viewed naked by someone
other than a husband, and therefore as available, un-married. Cairns points out the reciprocal
nature of aidmg as a factor in social relationships; those who show aidmg deserve aié}d)g.447 In
exposing his wife, therefore, Candaules fails to respect his wife’s legitimate social as well as
marital expectations. He attacks her social identity and status as well as violating her personal
space, the boundary between herself and unrelated men, making his action ‘an outrageous

breach of the rules of seclusion’, rules which applied to Greeks as well as non-Greeks.**®

However, the nature of Candaules’ wife’s revenge, minded to punish Candaules (év vo®
&yovoa ticecBor tov Kavoaviea, 1.10.2) marks her out, in that she becomes the agent of her
own affairs. This revenge is not gender specific; the same verb is used of Harpagus who
desires to take revenge (teicacOot émBvpémv, 1.123.1) on Astyages for the peculiarly horrible
murder of his son, at a lawless feast (avopm tpaméln &dooce, 1.162.1). Van de Veen
comments on the parallel between the two stories observing that both Astyages and Candaules
are irrational and non-reflective in contrast with Harpagus and Candaules’ wife, and it is only
in these two stories that Herodotus uses the word &vopoc,** suggesting an extreme breach of
the rules.”® The theme of tisis, the requirement to make someone pay for wrongdoing, is a
common one in Herodotus, whether by individuals or by countries. *** For example, Croesus
wants to make Cyrus pay (teicacOor 0éAwv, 1.73.1) for the death of Astyages and the
Scythians want to punish Darius (pepovévor puv teicactar, 6.84.2) for invading their lands.

However, this is the only occasion when Herodotus uses this particular formulation for a

#47 Cairns 1996a: 79-83.

8 Gould 1980: 53.

49 powell 1938: 29.

0 yan de Veen,1996: 38.

1 Other examples include: 1.27, 2. 152, 3.128, 4.118, 7.8a, 8.76. Cairns 2019: 91.
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woman planning revenge (v voo &yovca teicacbot, 1.10.2). Candaules’ wife has her mind
directed towards vengeance whereas Harpagus acts out of passion, a challenge to a gender
stereotype which sees women as emotional and uncontrolled, and men as rational.*** Flory’s
designation of her ‘private lust for revenge’ is misplaced.*® She is, rather, disconcertingly
rational in planning her revenge and in control of her emotions throughout. It is Gyges who
cries out (puéya appmcag, 1.8.3) when Candaules proposes that he should view his wife naked.
Moreover, Candaules’ wife’s ultimatum, that death must be the price to redeem honour, is a
measure of the respect due to her both as wife and queen, within the oikos, and is not a
measure of barbarian ‘otherness’.** In fact, it reflects a similarity between Lydian and Greek
customs that Herodotus himself observes (Avdoi 0¢ vopoiot pev maponinciolst ypéwvtot Koi
"EAAnveg, 1.94.1).

5 illustrating the consequence of

It is argued that Candaules’ wife has a normative function
male transgression or is ‘an innocent and unwitting cause of a catastrophic break of social
continuity’.456 However, an analysis of speech in this story shows this woman’s agency as
judge, who gives an order backed up by a threat, enforcing the rule of law in its coercive
sense as master. Dewald rightly observes that she exploits both Candaules and Gyges’
assumptions about her and her conventional role.*” Moreover, through her own breach of

nomos, in using Gyges to commit regicide, she triggers political consequences after five

generations, for Croesus (1.91.1).

#2 pe|ling 2000: 247.

3 Flory 1987: 32.

4 Cairns 2019: 90-1 death is due recompense for wrongs done to others’ citing also the examples of
Pheretime, Oroetes, Leotychides and Cleomenes.

“5 Lateiner 1989: 135-6; Blok 2002: 227; Dewald 2013b: 152.

** Gould 1989: 53.

7 Dewald 1990: 223; 2013Db: 166.
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To conclude, Candaules violates the boundary between women and unrelated men, and his
story shows the consequences for those who assume that they are above nomos and gender-
appropriate responsibilities do not apply to them.**® However, Candaules’ peculiar state of
mind, the oikos setting, with no external references, and the queen’s considered and calculated
act of revenge are aspects of this story which distinguish it from other scenes and character
types in the Histories. It is notable that this woman is exceptional. Whilst she resembles other
women in the Histories, in that she maintains control of both speech and action,
understanding and interpreting the situation accurately, she is very different in assuming a

quasi-judicial authority, whereby she exercises the power of life and death.

This story, therefore emphasises the coercive aspect of nomos but in the following stories

from the Spartan logos we meet characters who meet legal challenges strategically.

2. Playing with the rules: Spartan family nomoi

Herodotus recognised the Spartans’ attachment to their religious rules:

For the Spartans give precedence to the divine over the human

\ \ ~ ~ 4 5 ~ 04 \ ~ 3 ~ 4
8 yoip 00 Be0D mpesPutepa Emotedvro F T Tdv avdpdv (5.63.2)*°

In this section I will consider Spartan religiosity and interrogate Parker’s assertion that ‘the

Spartans heeded divine signs and obeyed the rules’.*®® Of Parker’s examples, I will consider

“* Boedeker 2011: 231.

% Hornblower 2013: 187 ‘a precious comment on Spartan religiosity’.

%80 parker 1989: 281-2, discussing the Glaucos story (6.86). He also cites 5.39 (story of Anaxandridas):;
5.63 (expelling the Peisistratids); 5.75 (two kings not to take to the field together); 6.52 (Argeia); 6.60-
66 (Ariston, Cleomenes, Demaratus); 6.79 (sacrilege of Cleomenes by burning grove of ‘Argos’);
6.81-2 (trial of Cleomenes); 7.134.1 (anger of Talthybius); 7.204 and 8.131.2 (heroic ancestry of
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the stories of Anaxandridas, Argeia, and Ariston, Cleomenes and Demaratus, and argue that
these characters take, in fact, a rather flexible approach to some rules, whilst exploiting to the
full the coercive aspect of oaths and, in one instance going so far as to bribe the Pythia. Her
involvement in the Argeia story not only provides an aetiology for the dual kingship, but also
shows the interaction of divine and mortal agency. In the story of Demaratus and his paternity
however, the Pythia is manipulated to support one side of the dispute. The focus in all these
stories is the negotiation between kingship and the constitution introduced by Lycurgus. In
my analysis of the paternity dispute regarding Demaratus, | argue that it is anachronistic to
read this as a formal court case. Whilst Herodotus uses quasi-legal language to identify the
nature of the dispute, the involvement of Demaratus’ mother is not ‘giving the case for the
defence’ in any formal sense, but inviting his audience to consider issues of credibility and to
show that, ultimately, the issue of paternity is unknowable except to the woman involved.***
In all three stories, gender relations are central to the legal issues at stake: in what
circumstances is bigamy allowable, can the rules of succession be altered, and how is a

paternity dispute to be settled?*®

The creative approach to marriage nomoi, and willingness to compromise, shown by Spartan
royals, contrasts with the Spartans’ military nomos which is inflexible and coercive. | argue,
therefore, that a polarity approach, which emphasises the ‘otherness’ of Sparta, does not
adequately account for Herodotus’ portrayal of the Spartan royals, male and female, as

negotiators, for whom nomos is not a coercive order in all circumstances. With regard to the

Leonidas and Leotychides); 9.33-5 (story of Tisamenus, the diviner). See also Flower 2009: 198 citing
also 6.106 and 7.206 when celebration of Karneia festival delayed Spartan involvement in military
action and 9.7 when they were celebrating the festival of Hyacinthus before Plataca, and ‘wanted
above all to give the god his due’(nepi mheicTov §° fyov o T0d O0d mopsvety, 9.7.1)

“L _ateiner 2012: 166

%82 Cartledge and Greenwood 2002: 368 on the unstable history of marriage norms in Sparta.
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http://www.perseus.tufts.edu/hopper/morph?l=ta%5C&la=greek&can=ta%5C0&prior=h)=gon
http://www.perseus.tufts.edu/hopper/morph?l=tou%3D&la=greek&can=tou%3D0&prior=ta/
http://www.perseus.tufts.edu/hopper/morph?l=qeou%3D&la=greek&can=qeou%3D0&prior=tou=
http://www.perseus.tufts.edu/hopper/morph?l=porsu%2Fnein&la=greek&can=porsu%2Fnein0&prior=qeou=

institution of the dual kingship, Millender takes the polarity model as the key organisational
principle of Herodotus, which leads him to construct a polarity between democratic Athens
and autocratic Sparta. Millender, therefore reads the dual kingship in terms of tyrannical
hubris, based on a model of absolute rule, which is constrained to a degree by what she
describes as ‘the high court’ of the ephors and gerousia.*®® She argues that the Spartan
hereditary kingship conforms to the model of the barbarian autocrat in the Histories, and so,
on matters of gender, she draws parallels between the eros of Ariston and that of Candaules
and Xerxes, which is also reflected in the passion for tyranny attributed to Deioces (1.96) and
Pausanias (5.32).*** She also identifies a link between ‘undisciplined, dominating women and
despotism’ in the stories of powerful Spartan and barbarian women, so Argeia, for example, is
like Atossa (7.3.4) in seeking to influence the dynastic succession, and the paternity dispute in
respect of Demaratus which involves his mother as well as Cleomenes and Leotychides
reflects the folklore elements of the stories of Cyrus as a child (1.110-122) and Cypselus
(5.92).465 Hansen also argues that Herodotus’ viewpoint on Sparta is Athenocentric and he
stresses the unusual nature of Spartan kingship, but he distinguishes between the performance
of kingship at home, which he argues could be tyrannical, and the reputation of Sparta as

hostile to tyranny.*®®

Hodkinson, however, argues that, though the ‘aggressively polarising ideology of Athens’
imperialist democracy creates the Spartan ‘other’’, and this is reflected to a degree in
Herodotus’ portrayal of Spartan nomoi (6.51-60), Herodotus also shows the limitations of the

king’s jurisdiction in Sparta to unmarried heiresses not already betrothed (6.57.4) making it

*63 Millender 2002; 1-31.

%4 Millender 2002: 1-2; 2009: 4, 16 (quotation).

%% Millender 2002: 14-15; 2009: 7-8.

%% Hansen 2009: 387; 402-4, citing 5.72.3-4; 6.75; 5.92.2.
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less restrictive than Athens or Gortyn.*” This makes the situation more complex than
Millender’s portrayal of Sparta as a ‘society organised on despotic principles’. It is one in
which rules, as in other Greek poleis, have to be negotiated, and the performance of those

rules assessed by the wider Spartiate community. *®®

I will argue that the Herodotean stories on Spartans ‘living with the rules’ and engaging with
nomos and gender support Hodkinson’s argument that Spartan nomos is more complex than
the despotes nomos of the Spartan military male. The institutional aspect is less important
than the interaction of human and divine authority, expressed through oaths, the Pythia and
supplication, which is used by Herodotus to show the importance which the Spartans, he
believed, attached to the divine, but to show also that they did not regard nomos as coercive,
an order backed by threats, in all circumstances. Furthermore, | will argue that we should read
in particular the story of Demaratus and his disputed parentage as based on the theme of
family conflict, which is expressed in quasi-legal language, rather than as an example of

despotic kingship.

I now consider how Anaxandridas negotiates marriage with the ephors, both parties ‘playing
with the rules’, in Sibley and Ewick’s terminology, though the ephors introduce an element of
coercion. Spartan Kings and queens engage with nomos, they change it to suit their own ends

and do not regard family nomoi as inviolable.

7 Hodkinson 2009: 412; 437-442.
%8 Millender 2002: 11; Hodkinson 2009: 452-457.

183



2.1 Anaxandridas

The story of Anaxandridas of Sparta illustrates a negotiated change of nomos. He has married
his niece but they remain childless. The ephors declare the rule that a marriage must produce
an heir: ‘we cannot allow Eurysthenes’ line to die out’ (fuiv todt’ €oti 00 TEPLONTEOV, YEVOG

469 Anaxandridas, however, refuses to divorce his

10 Ebpucbiéveog yevésbou £€itnAov, 5.39.2).
wife and remarry, as advised by the ephors; he is pleased with his wife (¢ovong Tavtng ot
kataboping, 5.39.1) and she is blameless (dvapdptnrog, 5.39.2). However, matters are not
allowed to escalate. The ephors, joined now by the elders, debate and put forward proposals
(BovAevoapevor mpocépepov Avaavopion tade, 5.40.1) which include an element of
coercion: ‘Don’t refuse, otherwise the Spartiates might come to an unpleasant decision in
your case’ (un avtifoawve tovtoist, tva pr Tt dAloiov mepl oed Zmaptifjtonr fovAsdowvTat,
5.40.1).*"° Their proposal is that Anaxandridas is allowed to have two wives and two
households, though this is not accepted Spartan practice (yvvaikog &ywv dvo &ag iotiog
oikee, TOLE®V 0VdAUMDC ZrapTimtikd, 5.40.2), and the king accepts (cuveywpnoe, 5.40.2). The
parties reach a negotiated settlement, because both sides are prepared to compromise.
Millender argues that Anaxandridas is ‘forced to violate Spartan custom’ and is motivated by
an ‘excessive attachment’ but I do not think the text justifies this reading.*’* It is because he is
not driven by eras that he can reach an accommodation with the ephors, who are prepared, for
their part, to take a flexible approach to Spartan nomos, to solve the potential problem of the
empty oikos. Anaxandridas’ marriage offers a model of compatibility, like that of Masistes,

who tells Xerxes that ‘[my wife] suits me perfectly well” (adtf} € pot katd vOOV TUYYAVEL

kapta éodoa, 9.111.3) which contrasts with those relationships based on transgressive eros.

*%9 Hornblower 2013: 150, the word é&itnhov is found only here and in the proem and reflects an
anxiety about extinction (in this example, in the oikos).

% Hornblower 2013: 151 on é\Aoiov as a euphemism for ‘something unpleasant’

“™* Millender 2002: 16-17.
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This story, | argue, shows both the king and the ephors and gerousia adopting a pragmatic
approach to nomos, which is negotiable and changeable. This is presented by Herodotus not
as a constitutional check on monarchy but as a debate between the king and the ephors, which
results in an agreed compromise, a model of law which does not fit the adversarial one of
competing narratives, where one party succeeds in defeating the claim of the other. However,
there is a coercive element to the negotiations. The ephors can threaten consequences if
Anaxandridas does not cooperate, making it different from the despotic model of tyranny, and

showing that the Spartan kingship is subject to a degree of restraint.

2.2 Argeia and the twins

In this story, the change of nomos is not negotiated but arises because of the mother’s actions.
The Spartans plan to make the older of the twin sons of Argeia and Aristodemus King
according to the rules (xoatd vopov Paciléa @V moidwv TOV mpecPitepov momcachHar,
6.52.3). Their mother, however, attempts to manipulate circumstances to achieve an end
which is not kata vopov. In Herodotus’ account, she ‘claims not to know which son was born
first though in truth she does, because she wants both to become king’ (v 6¢ o0d¢ avtnVv
QAavoL dLoyvoKELY: €l0vioV UEV Kol TO KAPTH AEYEWV TODTO, BOVAOUEVIV OE KMG AUPOTEPOL
yevoiato Boaoiréeg, 6.52.4). Herodotus thus emphasises the woman’s calculated planning and
the Spartans’ helplessness (dmopéetv, dmopéovtog ... anopéovot, 6.52.4-6) in the face of her
deception. They consult the oracle at Delphi who says they should make both boys king but
give greater honour to the elder (dppdtepa 1o Toudio yRoacbor faciiéac, Tydv 6 uaAlov
TOV yepaitepov, 6.52.5). We see here the interaction, therefore, of divine authority and human

agency, because the oracle needs interpretation. The Spartans have to work out which is the
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elder child by watching the mother to see which of the twins she feeds and washes first
(tiudoav tov TpdTEPOV Kai oitotol kKai Aovtpoiot, 6.52.7). The irony, therefore, is that Argeia
achieves her aim but at a cost. Though she refuses to identify the older twin, she nevertheless
reveals his identity to the Spartans. As a result, he was brought up by the state (tpéswv v @
dnuooie, 6.52.7), not at home.*’? This caused a family feud which persisted until Herodotus’
day (6.52.8) and explains the dispute between the twins’ descendants Cleomenes and

Demaratus, which is the backdrop to a paternity dispute.

The Argeia story differs from that of Anaxandridas in that it involves the Pythia and Argeia is
not in a position to negotiate on behalf of her sons. She has knowledge, however, which she is
not prepared to share, requiring the Spartans to devise a means of interpreting her actions to
remedy her calculated silence. In these circumstances, silence, not speech, gives a woman
power to influence the succession. This, | suggest, is very different from Atossa, who is able

to achieve the kingship for Xerxes because of her powerful position in relation to Darius:

I think Xerxes would have been made king even without [Demaratus’ advice] advice,

for Atossa was all powerful

dokéev 0¢ pot, kol dvev Tantng Thg vVodnkng Paciiedoor dv EépEng: 1 yop Atocoa

glye 10 i kpdrog (7.3.4)

2.3 Who is the father? Demaratus and a paternity dispute
Ariston is aggravated by eros (Exvile dpa Tiig yovaikog tavtng 6 €pwg, 6.62.1), which I have
already identified as a transgressive passion. He also acquires his wife through an exchange of

oaths with her existing husband Agetus (éri Tobtolo1 8¢ GpKovg Emnracay, 6.62.1) promising

2 Hornblower and Pelling 2017: 156.
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to give each other whatever each requests. Agetus is forced by his oath and Ariston’s deceitful
trick to hand over his wife (dvaykalduevoc pévrot 1@ 1€ Opk® kol TS GrdTNG Th TapayOYT
amel amdyecbon, 6.62.2). Ariston then swears on oath (dmoupdoag, 6.63.2) that the child born
seven months later is not his. Herodotus, therefore, signals that eros and oaths are significant

aspects of this story in contrast with the previous two stories.

Cleomenes, who had his own desire for revenge (6pun0sic ®v dmotivocOar, 6.65.1) persuades
Leotychides to swear an oath (katopvota, 6.65.3) that Demaratus was not entitled to be king
as he was not the son of Ariston (oVk ikveopévag Pactievely Znaptintéwv, ovk 0via moido
Aplotwvog, 6.65.3). He based his claim (émPatevwv, 6.65.4) on Ariston’s denial of paternity
after Demaratus’ birth, producing as witnesses the ephors who heard Ariston’s original denial
(6.65.4). Was this a formal prosecution? This is certainly how it is presented by Waterfield in

his translation.*™

Leotychidas ‘swore a complaint’ (katopvouto, 6.65.3) against Demaratus
and ‘followed up this affidavit by prosecuting Demaratus in court’ (Letd 0¢ TNV KOTOUOGINV
£dlmke, 6.65.3). After ‘the legal battle raged back and forth’ (£6vtav mepl avTdV veKE®V,
6.66.1), the case is referred to the Pythia. However, as Hornblower and Pelling say, ‘€dioke
may suggest a formal legal prosecution but could be used metaphorically to mean
‘persecuted’ (Powell) or ‘hounded’”.*"*

4715 10 these

My interpretation is that, whilst Herodotus may intend to give a ‘legal flavour
proceedings we cannot read it as a formal trial, because of the way Herodotus structures this

paternity dispute. When Herodotus relates that the Spartans referred the matter to the Pythia,

% \Waterfield 1998: 374
" Macan 1895: 324; Hornblower and Pelling 2017: 173.
*”® Hornblower and Pelling 2017: 199
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in what sense is this a ‘legal battle’? To use legalistic terminology, we only get ‘the case for
the defence’ later in the story when Demaratus interrogates his mother to find out her account
of his parentage, a meeting which of course does not take place in court, but involves an act of
supplication, more oaths, and a hero figure, all of which gives the story a religious rather than
a legalistic flavour. | read this passage, therefore, as one in which any institutional
involvement is much less significant than the use of oaths, the referral to a Pythia, who on this
occasion is corrupt, and an act of supplication, all of which signal both the Spartans’
religiosity and the contradictions inherent in that, when some royals, both male and female,

exploit the power of these engagements with the gods.

This passage illustrates both the coercive power of oaths, and the way they can be used as a
tool to achieve a particular outcome. Agetus commits to a blind oath, which, as Braund notes,
is risky because he is then forced (dvaykalopevoc) to hand over his wife, but Ariston exploits
the oath to get what he wants. *’® When the case was referred to the Delphic Oracle because
the protagonists kept quarrelling (¢6vtov mepl avtdv vewkémv, 6.66.1) Herodotus makes it
clear that the Pythia was being manipulated for political purposes; she was bribed to give the
answer Cleomenes wanted (td éovAeto AéyecBat Aéyewv, 6.66.2), namely that Demaratus was
not Ariston’s son. When found out, she lost her office (érovobn tiic Tiufic, 6.66.3) but that did

not stop Demaratus being deposed as king, which was Cleomenes’ aim.

The scene between Demaratus and his mother starts with an act of supplication: having

offered an ox to Zeus ‘he placed some of the entrails in her hands and supplicated her’(£c0¢ig

7% Braund 1998: 171. Bayliss 2009: 257 with parallel to story of Atossa who took a risk in
‘committing herself blindly to recipocity’ in her oath to Democedes.
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éc ToC YEIphc ol TdV omhdyyvov katikéteve, 6.68.1).4" Herodotus then emphasises the act
with a statement in direct speech by Demaratus to his mother: ‘I supplicate you, appealing to
all the gods, and especially Zeus of the household’ (Be®v o€ T@®V 18 GAAOV KATOTTOUEVOG
iketebm Kai 10D épkeiov Alog todde, 6.68.1). Naiden defines supplication as ‘a quasilegal
practice consisting of four steps — an approach made by the suppliant, his use of a gesture or
word, his presentation of a request, and a response by the party entertaining the request, the
supplicandus’.*"® I think therefore that Herodotus intends this scene to have a religious as well
as a legal flavour. It also functions as a response to the allegation of Leotychides, that his
father was either his mother’s former husband (kvéovcdév ce ék t0D mpotépov AvOpOg) or,
more insultingly (tov patodtepov Adyov), one of the household’s donkey-keepers (t@v

0IKETEMV TOV OVOPOpPoOV, 6.68.2).

Demaratus claims to want the truth (tqv dAnOeinv, 6.68.1) and a straight answer to his
question: who really is my father? (tig pev €oti motnp 0pOd Aoym, 6.68.1). His mother relates
her visitation by a phantom (@dopa, 6.69.1) who put garlands round her neck, and her
subsequent conversation with Ariston, when she swore (¢y® 6¢ katouvouny, 6.69.2) that he
had given her the garlands. This oath persuaded him that there was divine intervention (opéwv

8¢ e xatopvouévny 0 Apiotmv Euabde a¢ Ogiov €in 10 mpiyna, 6.69.2-3).

His mother promises to tell Demaratus the whole truth (mdv é¢ o¢ katelprioetol TOANOEC,
6.69.1) and assures him at the end of her speech that this is what he has been told (ta yop
aAn0éotota mavta aknkoag, 6.69.5). Her explanation is that either Demaratus was born

premature, at seven months, and Ariston had spoken out of ignorance (&voin, 6.69.5) when he

" Hornblower and Pelling 2017: 177 for translations in this paragraph.
“’® Naiden 2006:1.
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said he could not be the father, or he was the child of a phantom who looked just like Ariston
but turned out to be Astrobacus, a hero from Spartan myth. Hornblower and Pelling, | think
rightly, wonder ‘whether this three-times repeated promise to be telling the truth might be
overdoing it’.*’® There is a suggestion that the mother protests too much, in defence of her
own status and reputation, but in the context of the oikos, not a court case. This story explores
issues of credibility and shows that some questions are unanswerable. Though Herodotus
stages for us the dispute between the parties, the issue of paternity is not resolved. These three
Spartan stories all show characters, male and female, who regard nomos as flexible, and

changeable, rather than being the despotés nomos which Demaratus explains to Xerxes.

Does this also apply to the nomos of tyranny? | now consider stories from the Persian logos
where living with the rules means living with a tyrant. To what extent is he bound by
reciprocal obligations? What rules bind kings as well as subjects? What happens when tyrants
act without constraint, as Cambyses does when he assaults his wife/sister? To what extent are

gender relations a sounding board for thinking about power, excess and arbitrary power?

3. The Persian oikos

In the Histories, the word oikos is used in three ways: firstly, as the king’s household, the
place where he exercises power, as well as establishes his dynasty; secondly, as a building or
property, for example, when Darius gives Metiochus a house, property and a Persian wife
(6.41.4), and Democedes is said to own a very fine property (3.132.1); thirdly, as a household,
including family members. For example, Nitocris is the only member of Amasis’ oikos left

(3.1.3), the thief from Rhampsinitus returns with his brother’s head to his mother in the oikos

"% Hornblower and Pelling 2017: 179.
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(2.121.B2), and Amestris sends Masistes’ mutilated wife back to her husband and oikos

(9.112).%%°

As the king’s household, the oikos clearly has significance both politically and rhetorically. It
is the place where most influential interviews would take place, and where people, male and
female, would have to negotiate their relationship with the king, but also exercise some
agency as advisors. | have already shown that the danger of the empty oikos is a persistent
motif in the Histories, imposing an obligation on everyone to preserve, not destroy the oikos.
Conversely, there is a strong message in the Histories that kinship and family bring good
fortune; Tellus the Athenian is the example given by Solon of a fortunate man, in part because
he had good and noble sons who themselves all had children who survived (TéAA@ T00TO pEV
¢ mOA0G €D MKovoNg Taideg Mooy kool e kéyadoi, kol ot £1de fmact Tékvo EKyEvOpEVaL

< . 481
Kol tavta tapopeivava, 1.30.4).

The preservation of the royal oikos is of great significance therefore, since it is not only a
dynastic base but also a centre of power. Darius promises a reward to Coés of Mytilene, for
his advice to keep the pontoon bridge over the Hellespont in place ‘when | get home safe and
sound’(cm0évtog £ued omicm 8¢ oikov TOV &udv, 4.97.6) and Xerxes orders Artabanus to
return to Susa to protect his household and kingdom (c®Ce oik6v te TOV £UdV Kai TVPAVVISK
™mv éunyv, 7.52.2). Consequently, the security of the king’s house is used as a persuasive

strategy by characters in the Histories, to warn of the risks some men are taking.

0 King’s house: 16; house as property: 5; household/family: 11; temple of gods; 1. 4 times used twice
of the same oikos. Other examples where a physical space is meant: 2.35.2-3; 4.172.2; 7.104.2;
8.137.4; 9.116.2-3; 7.224.2. Other examples of household including family: 1.188.1; 3.65.2; 3.79.3;
6.39.2; 6.130.2; 7.118

“*! Thomas 2000: 89 n.31.
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It is also a way to signal loyalty to the king; for example, when Croesus addresses Cyrus
before his battle with the Massagetae, he seeks his goodwill through identifying threats to his

oikos:

‘O King, I told you before, when Zeus gave me to you, that I would do all I could to

avert any catastrophe I saw threatening your house.’

‘® Bactred, elmov pgv kol Tpdtepdv Tor ETt dmel pe Zevg EdmKE Tot, TO dv Opd GPAA

€0V olk® @ 0@ Katd dvvouy drotpéyey’ (1.207)

When Artemisia speaks to Xerxes, after the defeat at Salamis, urging him to return to Persia,
she points out that, even if things go wrong for his general Mardonius ‘it will be no disaster as
regards your survival and the prosperity of your house’(o0dgpio cup@opt peydin €oton céo
T€ TEPIEOVTOG KO EKEIVOV TAY TPNYUAT®V TEPT oikov TOV 66V, 8.102.2). Meanwhile Masistes
condemns Artayntes for Persian defeat, saying no punishment was too severe for the harm he
had done the king’s house (kai &Eov sivor mavtdc kaxkod OV PAGIAEOC OIKOV KOKOGAVTA,

9.107.1).

In this way, Herodotus signals through speech both the importance of preserving the oikos
and the risks to its security that both Cyrus and Xerxes pose. There is an ironic import to these
speeches in that Croesus’ advice to Cyrus leads to the king’s destruction at the hands of
Tomyris, and both Artemisia and Masistes both speak on behalf of a king who will go on to
destroy his own extended family. This is because, | argue, men sometimes fail to recognise
that women speak with authority on matters pertaining to the oikos, they have a stake in it,
they have legitimate expectations within it and they observe the dangers of the empty oikos

more clearly than men, in some circumstances, as the following case studies illustrate.
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3.1. Cambyses and his sister/wife

The following story shows that a tyrant who does what he wants without heeding nomos puts
his own oikos at risk. Cambyses is accused by his sister/wife of ‘stripping the house of Cyrus
as bare as a lettuce’(todtnv pévior kot€ ov TV Opidoxa Eupncao v Kvpov oikov
armoyimoag, 3.32.4) and his subsequent attack on her completes the act, because he kills not

only her but also her unborn child.

Like Candaules and Ariston, Cambyses’ feelings were transgressive. In his case, he was in
love with his sister and wanted to marry her, which Persian rules did not allow (fpdc6n puiic
TV adehpedv Kappoong, kai Emeita fovAdpevog avtiv yrjpor, 8t ovk £€0B0to €meviee
nomoewv, 3.31.2). The form of endogamy whereby brothers marry sisters is, according to
Brosius, likely to be a function of Cambyses’ madness and failure to respect custom and
moral boundaries.*®? Unlike Candaules, however, he takes legal advice but what follows is a
travesty of legal process. He consults the royal judges whose job is to adjudicate lawsuits for

the Persians and interpret ancestral laws and customs:*®?

They found a rule that the king could do whatever he wanted. Thus, they did not break
the rule, though they were afraid of Cambyses, and, so that they would not be killed
for maintaining the rule, they found another rule assisting someone who wanted to

marry sisters.

g€evpnkévar vopov, 1@ Paciredovtt Tepoémv €givar mogew 10 v Podintat. ovT®

obte TOV vopov Elvcav deicaviec Kappovoea, tva te un avtoi andiovior tov vopov

“%2 Brosius 1996: 45.
*% persian royal decrees were in writing and retained. CAH iv 87.
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TEPIOTEMOVTEG, TTopeEedpov dAlov vouov cdupayov T® 0EAovtt yapéey AdeApeds.

(3.31.4-5).

Asheri reads this story as resembling a Greek sophistic argument of the sort found in the
Dissoi Logoi to illustrate the relativism of human customs.*®* However, | think it functions as
a description of a tyrant, someone for whom nomos means unbridled licence. A king who can
do whatever he likes has unfettered power, he is not constrained by any rules. The institution
of the royal judges is demonstrated to be no kind of check on this king. It is part of a
characterisation of Cambyses as violent and insane, leading him to kill his brother Smerdis
and later his wife/sister, whose killing follows on from the careful and prudent adjudication
by the Persian judges which legitimises the king’s wishes and emphasises the dangers of
speaking out against the king. However, it also presents us with an alternative unwritten
nomos, as voiced by the sister/wife, who sees it as part of the king’s role to preserve, rather
than destroy the royal oikos. Her words also carry a degree of dramatic irony in that

Cambyses’ actions kill his only potential heir, thus ‘stripping” his oikos completely.

In juxtaposing the manipulation of nomos by the Persian judges with the spoken protest of the
sister/wife, Herodotus gives emphasis to his own judgment on Cambyses; ‘It is, in every way,
clear to me that Cambyses was completely mad; otherwise he would not have kept on
laughing at religion and rules’ (mavtoyfi dv pot Sfila £oti 811 éudvn peydrog 6 Kaupoong: ov
yap Ov ipoioci 1€ Kol vopaiolot éneyeipnoe katayeldav, 3.38.1). Otanes in the Constitutional
Debate, arguing against tyranny, puts in general terms what Cambyses has already done;

changed ancestral rules, used force on women and killed men without trial (vopoud te Kvéet

484 Asheri 2007: 430-1.
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natplo. Kai Prator yovoikag Kteivel e akpitovg, 3.80.5). West comments on his ‘terrifying
combination of malice, paranoid policies and a sadistic sense of humour’ and his lack of
regard for either Persian or Egyptian nomoi.*® Thus, Cambyses is shown to disregard the rule
of law, and the role of his sister/wife, therefore, is to act as a foil, reminding him of his duty to
preserve, not destroy the oikos. Cambyses, by contrast, destroys his own oikos through his
assault on her. The story does not emphasise her power; rather the reverse, it indicates female
vulnerability in a dangerous oikos. This is also the case in my next case study, though in this

story the vulnerability is to female cruelty and violence.

3.2 Xerxes and his oikos

The next story | analyse concerns the intersection of power and gender transgressions at
Xerxes’ court. Boedeker reads this story as a family drama, an extreme example of troubled
Persian gender relationships, whereas Sancisi-Weerdenburg argues that it has a political
import, in that Artaynte’s request for the king’s robe is a bid for the kingship itself on behalf
of her maternal family, making Amestris’ revenge on her mother a form of punishment for
rebellion.*®® Brosius shows how this story in particular can be used to fit an ideology in which
royal Persian women are portrayed as cruel, violent, vengeful and exercising power over the
king, to draw a contrast with Athenian women who are excluded from both military and
juridical policy.*®’ I will argue that in this story, as in others I consider in this chapter, there is
a breach of nomos by Xerxes, Artaynte and Amestris which relates to marital and family

nomoi, but that Herodotus problematises a reading which fits the ideological construct of the

%85 West 1999: 124,
% Boedeker 2011: 220-221. Sancisi-Weerdenburg 2013: 143-145.
7 Brosius 1996: 1-8, 113.
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‘barbarian royal’ by showing other characters in these stories who model appropriate

reciprocity and due respect for the rule of law.

There are unquestionably some parallels between the story of Candaules, and the final story in
the Histories, of Amestris’ revenge for her husband Xerxes’ adultery (9.108-113). In this
story as well there is a specific authorial interjection warning us of the outcome for Artaynte
and her family (1) 0¢ xok®g yop &dee mavowkin yevéoBar, 9.109.2); both she and Candaules
display what is not theirs to show off. Artaynte not only wears the cloak made for Xerxes by
his wife, she flaunts it (popeé e kai dydiieto, 9.109.3).*® The description of her feelings
(mepryopng €odoa @ dwpd, 9.109.3) is also an indication, as in other stories, of joy that is
excessive and that will be followed by disaster.*® Both Candaules and Xerxes are motivated

by eros, which, as noted above, is a rare emotion in Herodotus, associated with transgression.

However, the word has a different connotation in the two stories. Candaules is obsessed with
his wife’s appearance, Xerxes desires sexually (fjpa, 9.108.1; 9.108.2) first his brother’s wife,
then his niece. The text emphasises that eros in this context is associated with rape. All that
protects Masistes’ wife from being forced to have sex with Xerxes (Binv mpocépepe ... Bing ov
tevéopévn, 9.108.1) is his respect (mpoundedpuevog, 9.108.1) for his brother. Even the king’s
written attempt to persuade her has a connotation of force (mpooméumovit ovk £30vato
katepyacHijvar, 9.108.1). In the Constitutional Debate, Otanes lists rape (Piditon yvvoikog,
3.80.5) as one of the three things wrong with monarchy; Masistes’ wife is only safe from

sexual assault because of her status as Xerxes’ sister-in-law.

“®8 The use of the imperfect makes it clear that she does this repeatedly.
%9 Chiasson, 1983: 115-118 - mepryoapi is ‘an ominous word in Herodotus’. See p.63 for other
examples.
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Another characteristic of monarchy which Otanes identifies in the Constitutional Debate is the
subversion of rules (vopaud te kivéer matpua, 3.80.5). We see this in this story in that all three
characters, Artaynte, Amestris and Xerxes attempt to manipulate nomos for their own
purposes. Xerxes at first exploits the ‘usual rites of marriage’ (ta voulopeva, 9.108.2) to
arrange a marriage between Artaynte and his son Darius, which will give him greater access
to his brother’s wife.**® He is, however, forced by the custom of the royal feast (b0 0
vopov é€epyouevog, 9.111.1) to accede to Artaynte’s request for the cloak made for him by
Amestris, and to his wife’s request for Masistes’ wife. In this story there is also the paradox
that, whilst Xerxes has the nominal power of the tyrant, he is subject to the actual power of
women. We see Xerxes at court, unable to compel Masistes’ wife, unable to persuade
Artyante not to demand the cloak (00 yap &mefe, 61001 10 Papoc, 9.109.3) and at his most
impotent when he accedes to Amestris’ request, though he nods consent (katavevet, 9.111.1)

like a god.***

In both stories, another man acts as a foil to the king. Gyges is characterised as special to
Candaules, but fails to argue against the king’s order, and is then astonished when the queen
gives a command of her own (témg pev anebopale ta Aeydueva, 1.11.3). Masistes too has
proved himself loyal to his brother the king in castigating the Persian commander Artayntes
for the defeat at Mycale (8&1ov eivan mavtog kakod tov factiéoc oikov kakdoavta, 9.107.1)
but is himself shocked at the king’s order to divorce his wife (dmobwudcag to Aeyoueva,
9.111.3), horrified at her mutilation and ultimately attempts a coup in Bactria (drootiowv

vopov 1ov Baktplov koi momomv ta péylota kak®dv Pactiéa, 9.113.1), an ironic outcome in

*0 Elower and Marincola, 2002: 294 who note the irony in Xerxes performing these rites when he is
acting Topa VOLLOV.
“91 Flower and Marincola, 2002: 297.
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the light of his previous loyalty.**? Blok notes that Masistes, unlike Xerxes, is faithful to his
wife, is a good father, and is a successful soldier and leader whom the Bactrians and Sacians

love (8otepyov 1€ v, 9.113.2) and whom Xerxes himself recognises as a good man (évnp

dyafoc, 9.111.2).4%

When we consider the parallels between the two stories from the perspective of the women
involved, however, the differences stand out. Larson suggests that Herodotus suppresses the
names of both Candaules’ and Masistes’ wives out of ‘concern for personal reputation that
both blameless wives exhibit’.*** T do not accept that Candaules’ wife is ‘blameless’. Rather,
she upholds a notion of honour that is based on retribution (tisis). We now consider the lex
talionis to be a primitive form of justice but it is based on a notion of fairness as long as the
right person is punished. She blames both Candaules and Gyges for dishonouring her and so
one of them must die. By contrast, Masistes’ wife is the victim of an erroneous assumption by
Amestris that she is to blame for her daughter’s possession of the cloak (é\AmiCovoa tnVv

4 . . ..
% Masistes’ wife is innocent, but tortured nevertheless.

untépo. avtic sivan aitinv, 9.110.1).
As Gray says ‘Amestris’ mutilation of a woman who had protected her own marriage bed in
the interests of Amestris’ marriage bed is a grim irony’.**® It also fits with a concept of
barbarian ‘otherness’ in being cruel and arbitrary. The third problem with monarchy

according to Otanes is killing men without trial (xteiver 1 dxpitovg, 3.80.5). Xerxes’

whipping of the Hellespont, his injunction to his men (Aéyewv BapPapd te kai drdcbara,

92 Elower and Marincola, 2002: 298.

“% Blok, 2002: 312.

“ Larsen, 2006:239.

% powell, 1938: 151 notes that in all ten uses of é\niCovoa in the sense of ‘supposing’ in Herodotus,
the supposition is wrong.

% Gray, 1995:199.
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7.35.2) and his beheading of the bridge supervisors (dmotoueiv tag keporag, 7.35.3) echo the

arbitrary nature of Amestris’ revenge.

There is also a parallel between Xerxes and Amestris in that, whilst he is motivated by eros,
she devises a sexual aspect to the mutilation of Masistes’” wife, cutting off her breasts, lips and
tongue as well as her ears and nose. The use of the present tense in this passage
(dwdvpaiveron ... amoméumel, 9.112) gives the narrative an immediacy which adds to the
horror. Xerxes also knows his wife well enough (@pofedpevog 6& Aunotprv, 9.109.3) to fear
the consequences of giving Artaynte the cloak and understands why Amestris asks for
Masistes” wife as a gift (cuviike yop 10D givekev €déeto, 9.110.3). Her mutilation of this
woman comes as no surprise. Amestris fits Flory’s definition of the barbarian queen.497 She is
clever, in exploiting the nomos of the royal feast which requires the king to accede to all
requests, she has a personal and family motive, she plans carefully and the nature of her
revenge is horrible and bloody. However, men are also capable of mutilation and bloody
revenge, as the story of Astyages and Harpagus shows, and as Xerxes himself displays in

relation to Pythius (7.38-9).

Amestris represents barbarian ‘otherness’ in a household where abuse of power is associated
with the manipulation of nomos, and where relationships, both between women and between
women and men, are transgressive save for the marriage between Masistes and his wife,
where the narrative emphasises compatibility (avtf T€ pot katd voéov tuyydvel Kapta odoa,
9.111.3) and mutual loyalty. This relationship based on reciprocity serves to highlight the

abnormality of one based on abuse of power and authority or eros. | conclude that the

7 Flory, 1987: 41-47.
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characterisation of both Xerxes and Amestris in this story is one of barbarian excess, cruelty
and arbitrariness, which creates a sense of unfairness that both king and queen ‘get away with
it’, whilst the oikos of Masistes is destroyed. Xerxes, Amestris and Artaynte all seek to
manipulate various types of nomoi, show a lack of constraint, and act beyond the boundaries
of nomos as a force which regulates behaviour. These motifs are also present in the following

story about another tyrant who, like Cambyses, destroys his own oikos.

3.3 Cyrus, Astyages and Cyno

Scholars have identified the mythic and dramatic elements in this story, both in technique and
in subject matter, in contrast with the story of Deioces and the establishment of the Median
tyranny.**® Pelling notes the dramatic use of speech, and the theme of the divided oikos, with
Harpagus being presented as a blood-relative to the royal house (1.108.3, 109.3);
consequently, Harpagus’ part in the planned murder of the infant Cyrus and Astyages’ murder
of Harpagus’ son both appear as internal familial crimes.*® The murder of kin, familial
violence, the echoes in Astyages’ banquet, when he serves up Harpagus’ son’s dismembered
body to his father (1.119), of the myth of Atreus and Thyestes, and the exposure and survival
of a king-child, certainly have a mythic quality. Moreover, the epic and tragic resonances are
appropriate for Herodotus’ theme of familial conflict and the creation of a divided oikos. It is
not surprising, therefore, that Herodotus explores Astyages’ breach of nomos in his lack of

respect for family and kin through stories which recall mythical exempla for his audience. As

*%® How and Wells 1928:109; Pelling 1996:74n.29; Said 2002:128-9; Baragwanath 2008:150n.81;
Chiasson 2012: 213-232 both myth and tragedy in the punishment of Harpagus and fraternal violence
(they are oikeioi 1.108.3); 221-4 on the ‘heroic paradigm of cruelty and suffering beyond mere human
capacity’; Asheri 2007: 160.

99 pelling 2006:76, 104n.4 noting 19 passages of direct speech; Asheri 2007: 156 for series of
dialogues contributing to dramatic effect.
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Gray argues, existing stories, part of an oral tradition, were developed to reflect contemporary

concerns and were intended to be thought provoking.>®

For Van de Veen, however, Herodotus emphasises the contrast between those, like Cyno, who
show a commitment to nomos and the continuation of the oikos, and those characters like
Astyages, Harpagus and Mitradates who are all motivated by safety and prepared to kill a
child to achieve this. He points out the significance of grandchildren in the Histories, making
Astyages’ conduct abnormal, whereas the motivation of both Cyno and Mitradates is care for
family and concern for each other. Astyages, by contrast, humiliates his daughter, tries to Kills
her child and is not even concerned for a proper burial. Harpagus is only concerned that he is
not blamed and violates family loyalty too, and when he is made to eat his own son, his
revenge is to get the grandson to take power from his grandfather. In this way the story is told
in terms of dysfunctional family relationships.>® Blok and Fisher also read this story in terms
of Cyno defending normality (as moral and tradition) against irresponsible transgression by
Astyages, who goes against values of family feeling and succession.®* My reading of this
story is similar, though I put more emphasis on the rules which function within families either

to protect or violate the rule of law.

For Dewald, the whole account is structured to emphasise the improper devolution of
authority, making Cyno the only actor who is prepared to voice her judgment on the situation
and take responsibility for acting.’® Munson observes the human agents of compulsion

(ananké) in both Median stories: Deioces compels the Medes, Harpagus compels Mitradates

%% Gray 2002: 3186.

% \/an de Veen 1996: 23-52.

%02 Blok 2002: 227-8; Fisher 1976: 6-9; 2002: 208.
%% Dewald 2013b: 168-9.
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and Astyages then compels Mitradates to tell the truth. She argues that the ways in which
kings go about honouring nomos, or the special nomoi of kings (including monarchy itself as
a nomos) have special, negative, status in Herodotus and they often come into conflict with
the normal way of things and with a people’s traditional nomoi. Herodotus’ narrative
‘delineates an opposition between the constraint of law, custom or moral obligation on the
one hand, and despotic compulsion on the other, so that frequently to accept the one means

rejecting the other’ 04

| argue that this opposition is not as much of a polarity as Munson suggests, that Herodotus
shows the limits of despotic compulsion, in that some of his characters, male and female,
adopt a strategic rather than a passive approach to the tyrant, and others evade or subvert his
power. Moreover, tyrants themselves vary in the extent to which they accept the nomoi of
family and the oikos. | have shown that Deioces creates a form of rule of law, in that he
successfully tackles lawlessness for the Medians, and | will argue in this chapter that Darius
brings his own preconceptions of the appropriate unwritten laws of family to his dealings with
Intaphrenes’ wife. Astyages, however, like Cambyses, destroys his own o0ikos, thereby

violating the rule of law.

Firstly, he ignores the expectations of him as father and grandfather; the threatening aspect of
kin is emphasised right from the start of the narrative.’® Mandale is seen by her father as a
threat following his dream of her flooding Asia with urine (1.107), which is interpreted by the
Magi in a way that terrifies him (£popn6n, 1.107.1). However, he then unwittingly causes the

event he fears by marrying her to her social inferior, the Persian Cambyses, and then plotting

%% Munson 2001a: 36-45.
%% Boedeker 2011: 213.
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to kill her son when Mandale becomes pregnant and he learns that her offspring will rule
instead of him (Gvri éxetvov, 1.108.2).°% He thereby acts against the rule that the objective of
marriage is to transmit social identity and status, to maintain social and kinship networks and
to provide heirs, as his own marriage to Aryenis was itself aligned to a peace treaty between
the Lydians and the Medes (1.74).>°" Even though his daughter fulfils her female role and
produces a male heir, her son is at risk because of dynastic considerations and the creation of
a divided oikos by Astyages himself who marries her to a foreigner out of fear, not as a
calculated marriage alliance.’® As with Xerxes and his marriage of Artaynte to his son

Darius, the motivation is significant because it signals transgression, violating the rules.

Astyages’ command to Harpagus to kill Mandale’s baby (1.108.4) and Harpagus’ command
to Mitradates (1.109.3) to carry out the order illustrates one of the legacies of Deioces’ rule,
namely the habit of using intermediaries to carry out orders in a hierarchy of command.*%
There is no attempt to persuade; Astyages gives orders, backed up by threats, unspecified in
the case of Harpagus, who is told not to bring about [his] own downfall ( £ Votépng coi adTd
neputéonc, 1.108.4) and all too specific in the case of Mitradates, who is threatened with
torture if he disobeys orders. In this scene, Astyages personifies law as despot, in its most

coercive sense.

%08 Asheri 2007: 105 on dreams in Herodotus as literary constructions which serve as a means of
warning and foretelling the future. Pelling 1996: 73 ‘the first response, involving the marriage to the
outsider is a necessary premise for the second, clearer dream to be taken as threatening’. Hollman
2011: 82-3 with n.73; 86 on dream interpreters as eager to please and with instinct for self
preservation. Asheri 2007: 157 who argues the two dreams convey the same message, predicting the
end of the Median empire.

%07 Glazebrook and Olsen 2014: 70.

°% pelling 1996: 76.

*% Bakker 2007: 55.
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However, in the dialogue between Harpagus and his wife, it is noticable that he adopts a
strategic response to the king’s demands in that he does not conform to the king’s
expectations. He intends to disobey Astyages by not killing the baby himself, partly because
the baby is kin, partly because he fears reprisals from Mandale. He calculates that, if she
becomes tyrant and he has killed her son, he will be in danger (6ALo 11 §} Aeineton tO £vBedtev
guoi kivovvev 0 péyiotog, 1.109.4). He lies to Astyages; we learn his true motivation in this

dialogue with his wife:

The child was then given to him, consigned to its death, and he went to his house
weeping. When he came in, he told his wife the entire speech uttered by Astyages.
‘Now, then,” she said to him, ‘what do you propose to do?’ ‘Not to obey Astyages’
instructions,” he answered, ‘not even if he should lose his mind and be more crazy
than he is now: | will not lend myself to his plan or be an accessory to such a murder.
There are many reasons why | will not Kill him: because the child is related to me,
and because Astyages is old and has no male children. Now if the sovereignty passes
to this daughter of his after his death, whose son he is now Kkilling by means of me,
what is left for me but the gravest of all dangers? For the sake of my safety this child
has to die; but one of Astyages’ own people has to be the murderer and not one of

mine.’

0 Apmayog, MG ol Tapeddon 10 mandiov kekoounuévov v mi avarte fie Khaiov &g
T oikio: mwoperbav 8¢ Eppale T €®LTOD Yvvolkl TOV TAvTo AcTudyeoc pndévia
Loyov. | 8¢ Tpdg avTov Aéyet VOV Qv Ti Goi &v Voo €oTi motéety;” 6 8& dueiPeton ‘ov
T évetéhdeto Actudync, ovd’ & TOPOUEPOVICEL TE€ KOl HOVEETOL KAKIOV 1] VOV
paivetat, ob ol &ymye mposOnoouat T YVOUN 000€ G EOVOV TOODTOV VANPETNO®.

TOAGV 0& €lveka 00 POVELG® ULV, Kol OTL aDTQ Ol GLYYEVIG €0TL O TOiG, Kol OTL
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Aoctodyng pev éoti yépov kol Gmawg Epoevoc yovov: &€ & é0eAncel tovTOL
TEAEVTNOOVTOG €C TNV Bvuyatépa tadtnv avaPiivar 1 Topavvic, Thg vOV TOV VIOV
Ktelvel U €ued, dAAo TL §j Aeimeton TO €vOedTEV ol KIVOUVOVY O UEYIGTOG; GAAL TOD
UEV Ao@oAéog eiveka €pol 0l ToDTOV TEAELTAV TOV Taida, Ol UEVTOL TV TIva

Aotodyeoc otod @ovéa.’ (1.109.1-4)

Harpagus calculates that Astyages’ lack of a male heir is a weakness, together with his age,
and so, for him, safety lies in thinking about Mandale’s likely reaction. He, therefore, finds a
way to evade Astyages’ coercive order, by passing on responsibility for the killing to a slave.
Harpagus now uses coercive language to a social inferior, warning him that he will be tortured
if he disobeys: ‘you will be put to death in the most excruciating manner’ (OAE0p® @
kakiot® og dwypnoecOar, 1.110). In this way, Harpagus is shown to think strategically and to

contest the king’s authority, whilst also exercising his own power over a slave.

His wife, however, has no agency, in that when Harpagus tells his wife of his conversation
with Astyages, she asks ‘What do you intend to do now?’ (Ndv @V ti 6ot &v vom £6Ti To1éeLy,
1.109.2). She also expresses no feelings at the order to kill the child. She is the mere recipient
of information, a cipher, as she will be when her husband tells her that their son has been

invited to meet the young Cyrus (1.119.2).%%°

We hear nothing of her reaction to his murder.
This relationship, therefore, models one type of gender norm: the active, calculating male, the

passive female.

*1% Gray 1995: 193.
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This contrasts with Mitradates and Cyno, as revealed by the dialogue between them when
Mitradates relates what he had found at court. To that extent, he functions like a messenger in
a play. Herodotus shows his aporia in telling the story of how he came to bring the baby
home from the Median court.®** He is amazed (éxmhoyeic, 1.111.2) at the distress he finds in
Harpagus’ household, he wrongly assumes that the mother of the baby is a household slave
(bokémv TV TIvog oiketéwv ivar, 1.111.4), he is astonished (é0aupeov, 1.111.4) at the gold
and luxurious clothes, and only finds out (muvBavoupar, 1.111.5) the truth when told by his
escort. The characterisation is that of a slave, subject to orders, kept in ignorance, reliant on
others for information and accepting his powerlessness in the face of intimidation and threats,
as shown by his response to his wife’s plea not to expose the baby; ‘but he said he could not

do otherwise’ (6 8& ovk &pn 016¢ Te etvan dAAwg avtd Totéety, 1.112.1).

Cyno, however, reacts differently from Harpagus’ wife. She notices the baby’s size and
handsome appearance (10 moudiov p€ya te kol €0€0eg €6v, 1.112.1), not his apparel, and
makes an effort to dissuade her husband from exposing him, in contrast to Harpagus’ wife. In
her emotional response and act of supplication (dakpvcaca kai Aafopévn T®V youvdT®mv ToD
avopog, 1.112.1) at the prospect of the killing of a baby she reflects a commitment to family
and children that contrasts with the priorities of Astyages and Harpagus. Even when she fails
to persuade her husband not to expose the baby (o0 dvvapai o meiBetv ur ékBeivon, 1.112.2)
she has a plan which, she convinces Mitradates, will avoid detection by Harpagus’ men. It
will enable their still-born child to be buried and will enable her to rear a child; ‘you won’t be

caught doing wrong to our masters, and we will have made a plan that’s not at all bad’ (oV1e

511 pe|ling 2000: 89; De Bakker 2007: 22, 39; de Jong 2007: 6 on narrative techniques to highlight the
importance of the event: narrative delay, use of the present tense and direct speech in which
Mitradates is the focaliser.

206



oV AAOoENL AOIKEDV TOVG deomoTag 0Ute NUIV Kakd¢ Pefovievuéva Eotar, 1.112.3). She sets
the agenda, and shows a decisiveness and independence of action that her husband lacks.>*?
Moreover, her rational plan contrasts with Astyages’ ‘irrational non-reflective approach to
reality’.>*® Her plan, moreover, is an example of nomos in its practical sense of an action that

indicates normality, preserving a life, not destroying it.>**

Cyno, who saves Cyrus as a baby from exposure and looks after him as a young boy, is
‘other’ in a number of respects, as slave (ocuvéoOAn, 1.110.1), barbarian (a point emphasised
by Herodotus in giving both the Greek and the Median version of her name, Kvve and
Yrokd, 1.110.1) and female.>™ However, in contrast with her husband, she exploits her
invisibility and acts to evade and subvert the coercive orders of Astyages and Harpagus.®*®
For Gray, the key ‘otherness’ is the status of slave which she shares with her husband
Mitradates: ‘they are there to produce a dialectic on the nature of royal barbaric power
through their difference’.®*’ This, she argues, is emphasised by the contrast between the wild
mountainous region in which they live (6pea Onpiwdéotata, 1.110.1) and the flatlands where
most Medes live (1] 8¢ GAAn Mndkn| xdpn éoti ndoa dnedog, 1.110.2), her desire to nurture

rather than kill the baby Cyrus, and her barrenness which contrasts with Mandane’s fecundity.

| argue, however, that the significance of location lies as much in its cultural difference as its
geographical distance from the royal centre of power, Ecbatana. In the figure of Cyno we see

an individual who has not assimilated the nomos of tyranny completely, who has retained a

512 Boedeker 2011: 213.

*3 \/an de Veen 1996: 38-39.

514 Blok 2002: 227; Lateiner 1989: 135, 140.
515 \/an de Veen 1996: 46, 51.

%8 Dewald 1998: xi; VVan de Veen 1996: 52.
*7 Gray 1995: 206.
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degree of independence which she, but not Mitradates, displays through speech as well as
action. Herodotus draws a clear distinction between her and her husband whilst
acknowledging that their relationship is based on mutual concern (floav 8¢ &v @povtidt
apeotepol AAA@V mépt, 1.111.1). This reciprocity is not mirrored by any of the other
relationships in this story; as with Masistes and his wife, Cyno and Mitradates model a marital

norm which exposes the abnormality of other relationships in this story.

Van de Veen cites this story in support of his hypothesis that during the course of Herodotus’
Histories ‘settlements which used to be great have lost their significance, those which are
great used to be small’ (t& yop tO mhAar peydha M, 6 TOAAL aOTAY GUIKPA YEYOVE,TOL B¢
dm’éped N peydlo, Tpdtepov Nv opkpd, 1.5.4) showing that human prosperity never stays in
the same place.>'® Cyno saves Cyrus, the founder of the Persian empire, though she has no
social or political status and Astyages is ultimately defeated by the man he tries to have Killed,
despite his network of servants and informers. This type of dialectic, however, as with Gray’s
analysis, fails to give due attention to the ambiguities in each individual’s speech, actions and
emotions as portrayed by Herodotus. This is evident when we consider the ways in which
Cyno and Mitradates differ from, as well as complement, each other. Cyno becomes a
significant actor in the story because, unlike her husband, she transcends her powerlessness as
a slave. However, she is less successful as a speaker. Her prediction that Mitradates will not
be found out is wrong and her confidence in her plan is misplaced. When summoned to court
as a child, for assaulting the child of an important Mede, as part of a game of kingship, Cyrus
shows the deference of a subject or slave, in addressing the king as master (& déomota, &ya

tadto Todtov €noinca cvv dikn, 1.115.2) which is appropriate for someone in his vulnerable

%18 \/an de Veen 1996: 42-52.
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position.”™® However, his actions (violent, dictatorial 1.114-115), his resemblance to the king
(6 T yapaxtnp T0d TPOSM®TOL TPOocPEPESHUL £60KeE £G EmuTov, 1.116.1), and his speech, ‘he
spoke like a free man’ (1] Vmoxpioig Ehevbepiwtépn, 1.116.1) prevail over his upbringing as

the child of slaves and reveal him to Astyages as his grandson.>?°

Does phusis therefore, his innate kingship, take precedence over nomos, his upbringing in a

521

slave family? The portrayal of Cyrus is ambivalent.”* Though he ‘plays the game of being

%22 as a boy, he is, of course, the product of a mixed marriage (£k yap Svdv ovk

king
oposbvémv €yeydvee, 1.91.5) and so his social position is insecure. He is both inside the
existing power structure with a Median mother but outside it with a Persian father and a slave
carer. Moreover his ‘free speech’ could be a tribute to Cyno, and his open response to
Astyages’ questions marks his distance, not his closeness, to the nomos of tyranny. There is
also a significant difference between Cyrus and his biological parents. He does not disown
Cyno but continues to praise her (tpagfjvar 8¢ Eleye Vo TG TOD PoLKOAOV YVUVOIKOG, TIE TE
TNV aivémv ota mavtog, 1.122.3) as the person who brought him up. As Chiasson says, it is

fundamental to the narrative that Cyrus is human and accepts his humanity; this will change,

in his encounter with Tomyris.>*

In terms of character, therefore, Herodotus draws a contrast between Cyrus and Astyages,

thus challenging the concept of the ‘barbarian royal’ and introducing some nuance to

*9 Dickey 1996: 97.

520 Asheri 2007: 161; Chiasson 2012: 222 on this recognition scene.

521 pe|ling 1996: 16n.39.

%22 Asheri 2007: 160 on staging this game using elements of Medo-Persian court as model.
*2 Chiasson 2012: 219.
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Herodotus’ portrayal of tyranny.>** As a young man, Cyrus is described as the most manly
and popular of his contemporaries (&vdpnotérog kai mpoo@iieotdtog, 1.123.1), whereas
Astyages is responsible for losing his empire through his harsh, cruel behaviour (&wo. v
tovtov mikpotnta, 1.130.1) both towards Harpagus, who has a personal motive for taking
revenge, and towards the Median people (£6vtog 100 Actvdyeog mikpod &¢ ToVg Mndovg,
1.123.2).°% He is described by Herodotus as ‘sent mad by the gods (6coprapic, 1.127.2) and
therefore liable to make irrational decisions; he makes Harpagus his commander in the
campaign against the Persians, forgetting his likely desire for revenge.®® Thomas notes the
interest for Greeks in using the Medes and Persians to think about the connection between a
king and divine order and justice.’*’ If the king is sent mad by the gods, that connection is
broken. This contrasts with the story of Deioces, in which there is no divine element, but

order is maintained and rules established, albeit at the price of submitting to a tyrant.

It 1s also significant that, despite Astyages’ omnipotence, ultimately he is not in control.*®
His orders are disobeyed, his advisors give the wrong advice (to return Cyrus to his parents,
for example) and within his family his actions earn him the resentment of his daughter
(Buyatpl Th €ui) SwaPePAnuévog, 1.118.2) and the desire for revenge from Harpagus. It is
ironic that, although both Astyages and Harpagus are motivated by power and safety, the
outcome of their actions is that Astyages becomes subject to Cyrus’ power, and Harpagus
loses his son through seeking to avoid the accusation of being Cyrus’ murderer.*?® Apart from

Cyno, the two women in the story, Mandale and Harpagus’ wife, do and say very little, but

524 Flory 1987: 123-127 whose model of the ‘barbarian royal’ does not allow for change or
development.

°% Chiasson 2012: 223-4.

526 There is perhaps an echo of Aeschylus’ description of Xerxes in Persians (831) as Ocoflafic.
%2 Thomas 2012: 251-2.

*?8 Munson 2005: 62.

> Van de Veen 2002: 29.
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the outcome of their passivity is very different. When Mandale’s son is returned to her and her
husband, we note their joy at his unexpected arrival (ueydAwg doralovto, 1.122.1) and reflect
on their happiness at a re-united oikos. Harpagus and his wife, however, are both the victims

of his failure to act, when their only child is murdered by Astyages.

Dewald makes a general observation that women in Herodotus have a more creative response
to circumstances than men.>* This is certainly true of Cyno compared with Mitradates. In the
case of Mandale and Harpagus’ wife, however, they are passive in responding to
circumstances that men create but with very different outcomes. In the case of Cyno, her
actions contributed to the defeat of the Medes and the beginning of the Persian empire; ‘the
Persians, who were the slaves, are now the masters of the Medes’ (IIépoag & dovAovg £6vtag
10 mpiv MNdwv viv yeyovévar deomdtac, 1.129.4). She achieves not only significant change

for herself but also for the wider historical narrative.

I have analysed the story of Cyrus’ early life as a case study in life under a tyrant who does
not follow the rules of the oikos. The story reveals various reactions to an order backed up by
threats, including resistance from Harpagus, passivity from his wife, fear from the slave
Mitradates and a creative and unexpected response from his wife. Cyrus himself shows that he
can perform appropriately as a king even as a child, which contrasts with his later life, when
he fails to do so in his encounter with Tomyris. These reactions are signalled through speech;
the dialogue between Harpagus and his wife reveals his calculated refusal to obey Astyages’
order, and her response (what are you going to do about it?) her lack of agency, which she

shares with Mandale. Meanwhile the dialogues between Astyages and Harpagus, and

%% Dewald 2013b: 1609.
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Harpagus and Mitradates both expose the coercive threats of the tyrant, whereas Cyno’s
response to her husband shows her to be a persuasive speaker as well as someone who is a
significant actor. Sometimes the rule of law is recognisable by its absence. In this story, we
see Astyages characterised by lack of restraint, who issues arbitrary punishments and fails to
recognise his obligation to protect, not destroy his oikos. This quality of excess and
arbitrariness is not, however, found in Darius, another Persian king who passes judgment and

exercises the power of life and death, as | examine in my next case study.

3.4 Darius and Intaphrenes’ wife: the intersection of motherhood and tyranny

I now consider this story in which a Persian king voices the priorities he would expect of a
wife and mother, and which, therefore, are part of the ideological construct of marriage and
motherhood, the unwritten nomoi which dictate the social and cultural expectations of these
roles, and which become contested once Intaphrenes’ wife has to choose between the
competing claims of husband, sons and brother. | analyse how this contested familial role
intersects with her change in status, following the adoption of the political nomos of tyranny
in Persia, and Darius’ accession to the kingship. Like her husband, she is now subject to
Darius’ authority, but unlike him she manages, through her performance in lament and in
speech, to negotiate and survive the transition to the position of subject, and to preserve her
role as mother and sister. She does this by taking a strategic approach to her dealings with
Darius, rather than seeking, like Intaphrenes, to evade or appropriate law’s power, now in the
hands of the king. I compare her story with that of Sophocles’ Antigone, arguing that there is
a fundamental difference between the two stories, based on the different approaches of the

protagonists. Intaphrenes’ wife enters into dialogue with Darius, who adopts an inquisitorial
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role. Antigone and Creon, by contrast, are adversaries, whose exchanges are characterised by

antagonism, conflict and opposition.

As with the story of Asyages, Cyrus and Cyno, this story is likely to be Herodotus’ reworking
of an existing oral tradition.>® Herodotus’ audience, therefore, would probably be familiar
with the general outlines of the story and would be interested in how he reworks his material
and in what context. By framing this story with the death of Intaphrenes, Herodotus alerts his
external audience to one outcome. However, he introduces an element of surprise in the story
of Intaphrenes’ wife, using the unusual or remarkable to provoke inquiry and debate, both
internally, between Darius and Intaphrenes’ wife, and externally amongst Herodotus’ readers.
The story of Intaphrenes’ wife poses the question: what sort of mother chooses to save a

brother rather than a husband or son?

Contextually, the story is told in the Histories at a liminal moment when Darius is
consolidating his power, following the revolt of the conspirators, including Darius and
Intaphrenes, against the Magi, and the Constitutional Debate between the seven conspirators,
which led to Darius’ accession to the kingship and ‘everything was filled with his power’
(dvvaog te mavra ol émumiéaro, 3.88.3), testing the relationship between the seven in a new

hierarchy. Intaphrenes is shown to breach the new rules by mutilating two of the king’s

%31 How and Wells 1928 noting parallels with the Indian Epic, the Ramayana, and a late Persian story;
Beekes 1986: 233 argues that a Persian story precedes Herodotus, with India being its ultimate source.
He does not analyse the story in functional terms: it is anecdotal, an extreme situation which hardly
ever occurs; West 2003a: 436-7 says the story may have arisen because of confusion in the oral
tradition between Intaphrenes and Artaphrenes, Darius’ brother, who was a more obvious threat to
Darius' rule, and is a portrayal of Eastern tyranny as viewed by subjects or outsiders, not as a historical
reconstruction of an event from Persian history; Neuburg 1990: 57-8 on folktale motif in this story
‘not meant to be natural but memorable’; Lateiner 1989: 136 on this story as ‘a popular legend’.
However, Asheri 2007: 506 notes that capital punishment of an entire family is documented in all
ancient societies and this story may show traces of ‘avuncular’ system.
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guards, cutting off their noses and ears, following a dispute over access to the king and is
arrested, with all other male members of his family, following an action which Darius

construes as treachery.

Firstly, I consider the nomos which is engaged in Darius’ dealings with Intaphrenes:

And indeed the rule stated that the conspirators could come in to see the king

unannounced, unless he happened to be having sex with a woman

Kol yap oM kol 0 vOpog oVtm elye, toiol €navactioct T® Mdayw €codov givor mapd

Baciiéa dvev dyyélov, v un yovouki Toyyavn pioydpevog Bactieng (3.118.1)

This nomos applies to the six rebels against the Magi who had agreed to Darius becoming
king, and there appears, therefore, to be both a duty-imposing and a power-conferring
element. Darius’ fellow conspirators can enter unannounced as long as he is not having sex
with a woman. This is an interesting example of a political nomos in transition. Darius has
only just become king and is in the process of consolidating his authority. Intaphrenes
‘thought it his right not to be announced’ (oVkwv on Tvtappévng €dikaiov ovdéva oi
goayyethan, 3.118.2) but this clashes with the duty imposed on those charged with preventing
access when the king was having sex. In the event, Intaphrenes takes the law into his own
hands and thereby breaches his new obligation to the king by assaulting the two men. His
mode of punishment, mutilation, moreover, recalls the customary penalty for rebels.
Intaphrenes arrogates to himself a power which now belongs to the king.>** The king asserts
his authority by having Intaphrenes and his male family members arrested. He interrogates all

six of the co-conspirators (amemepdrto yvoung, 3.119.1) and then imprisons Intaphrenes and

>3 Sancisi-Weerdenburg 2013: 145 and n.7 with reference to Behistun inscription.
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his family to await death. In assuming the power of life and death, he shows the coercive
power of the tyrant. The story shows that Intaphrenes has not negotiated successfully the
transition from being a co-conspirator with Darius to being the king’s subject; he acts as

though the Constitutional Debate has not concluded and his status has not changed.

For a Greek audience, much about this story conforms to Persian ‘otherness’; a polygamous
king who exercises sole power of life and death, an autocrat who equates his will or fancy
with the law.> I argue, however, that Herodotus uses this story to show how the political
nomos of tyranny develops and to distinguish Darius from other Persian kings. Firstly, in
allowing conditional access to the six co-conspirators, Darius is more open than his
predecessors and successors, and indeed than he will be with Intaphrenes’ wife. Secondly, he
does conduct a form of trial, in that he questions each of the six co-conspirators individually
(va Exaotov anemepdto yvoung, 3.119.1) and only makes a judgment once he is satisfied
that five of the six are not sympathetic to Intaphrenes. To that extent, his judgment is
authoritarian but not arbitrary. Intaphrenes, however, acts like a barbarian, in using the
Persian sword, the akinakes, and mutilation as his means of assault, and his thought processes
are shown to be faulty: he ignores the conditional nature of his rights of access to the king and
he wrongly accuses the guards of lying to him. This section of the story, therefore, shows that
enforcement powers now lie with the king, the rules have changed, and through his dealings
with Intaphrenes he consolidates his power. Intaphrenes, however, has not adjusted to the new

reality of living with the rules of tyranny.

>33 Lateiner 1989: 172-5 on characteristics of autocrats in Herodotus; West 2003a: 434 notes that
Darius does not consult the royal judges (o1 8¢ BaciAriot dwcaotai, 3.31.3) who decide law suits and
interpret law; he assumes autocratic power.
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In the exchange between Darius and Intaphrenes’ wife, however, Darius encounters a
different approach to nomos. Unlike Intaphrenes, who failed to recognise the coercive nature
of the new law and whose resistance was futile, his wife approaches the law strategically, and
that is the reason, | argue, for his death and her survival. She acts both as a participant
engaging with law and as a resister, experiencing herself as up against the (new) legal

order.>**

Intaphrenes’ wife took to coming to the doors of the palace weeping and wailing.
This behaviour of hers eventually moved Darius to pity, and he sent a messenger out
to her. “‘Woman’, he said, ‘King Darius permits you to choose one member of your

imprisoned family to save’.

N 6¢ yovn tod Tvtagpéveog portdoa €mi tog Bupag tod Paciiéog Khaieoke v kol
odvpéoketo: moedoa d¢ aiel TwvTO TodTO TOV Aapeiov Encice oikteipal pv. TEUYOG
8¢ dyyehov Eleye 14de: ‘® ydvor, Pacihedg Tol Aapeiog 51801 Evo TV dedepévav
oikniov pboacOot Tov Bodreat ék mdvtmv.’ (3.119.3-4)
Are we to read this as a performance of her grief and distress? It could reflect, for a Greek
audience, her ‘otherness’ as a Persian, reflecting a display of emotion which characterised the
Persians, both male and female, in Aeschylus’ Persians.>*® However, as Golden points out,
‘grief should not be confused with ritual mourning’.>*® The motif of weeping and wailing at
the threat of death is also found in the story of Cyrus’ early life, when Astyages orders his
servant Harpagus, to kill Cyrus as a baby. The whole of Astyages’ household laments (oikog
pev moic Apmdryov khavwOud Koteiyetro, 1.111.2) and Harpagus carries the baby home weeping

(e Khaimv &g ta oixia, 1.109.1) after Astyages has ordered him to kill the child. As I have

53 Sibley and Ewick 2000: 50.
5% A Persians: 113-9; 537-545; 909-930.
%% Golden 2011: 273-4.
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shown, however, he is motivated by self-interest rather than concern for the child. I suggest,
therefore, that it is not possible to know what Intaphrenes’ wife felt for her husband or her
children, from her laments.>*" It is the king’s emotions and perceptions which are focalised,
not hers. He fears (dppwoncac, 3.119.1) treachery, the very persistence of her actions
persuade him to pity her (moiedoa 6¢ aiel T®LVTO T0VTO ... EMeloe oiktipai pv, 3.119.3), her
speech amazes him (Bopdoag tov Aoyov, 3.119.5), he is pleased with her (nobeic avrti,

3.119.7) and approves her words (g0 te 81 £80&¢ ... eineiv 1 yovy), 3.119.7).

However, we can analyse her performance of lament in terms of effect and outcome. Her
initial performance is successful; it leads Darius to pity her and offer her the option to save
one family member. Like her husband, she has to adjust to a new relationship with a man who
now has greater authority over her and who has the power as tyrant to give orders backed up
by threats. However, she uses a form of persuasion, the lament, which is appropriate both for
a woman and for someone who is now a suppliant before the law.>* Her position outside the
gates symbolises this new relationship to the king, in contrast with the direct access assumed

by her husband.**

She is also cleverer than other characters in the Histories who seek to evoke the king’s pity.>*°
Oeobazus, for example, asks to leave one of his three sons behind when the Persians were
about to invade Scythia. Darius appeared to be friendly (o¢ ¢ilm €o6vti, 4.84.1) offering to

leave all three behind. However, the focalisation of Oeobazus’ feelings and expectations,

>3 There is an interesting parallel with another wife and mother, Penelope, whose feelings are also not
focalised (de Jong 2001: 36 ‘her inner thoughts remain a secret; the narratees have nothing to go on
but her words and deeds’).

>3 Brosius 1996: 117. McClure 1999: 36.

*% Brosius 1996: 109-110.

> Neuberg 1990: 58.
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overjoyed that his sons, he supposed, would be released from military service (zepyyapnig v,
EAilov tovg viag otpotning amoieivobar, 4.84.2) foreshadow disaster; all three are left
behind, but dead.>*! Pythius makes a similar request to Xerxes, hoping he will take pity on an
old man (éu¢ éc t6de Mhking fikovta oiktipag, 7.38.3) but the king responds by saying his
eldest son, the one he wants to save, will pay with his life (tf} yoyf] {nuooear, 7.39.2). He is
cut in half and displayed for the whole army to see. Both Oeobazus and Pythius thought their
personal relationship with the king meant he would relax the reciprocity which imposed
obligations on Pythius and Oeobazus to make sons available to the king and were proved
wrong.>* Intaphrenes’ wife is outside these male ties of reciprocity, between subject and
king, but successfully negotiates the family ties of reciprocity, which Darius’ offer of a life
forces her to do. She uses the gender-appropriate lament both to signal to the king that she

recognises his authority, and to gain a concession from him.

She thought about the king’s offer and replied, ‘If, thanks to the king, | have to

choose the life of one person, out of them all I choose my brother.’

1} 8¢ Povievcapévn vekpiveto Tade: ‘el pev oM pot 81801 PactAeds EvOg TV WYuyny,

aipéopat EK TAVT@V TOV AdeApeoV.’ (3.119.4)

Her speech act is more surprising than her performance as a mourner; she chooses to save a
brother, after deliberating with herself (BovAevoauévn, 3.119.4). This is the only clue in the
story as to her thought processes and it is crucial. She thinks before she speaks, she has a
strategy, and is driven by reason rather than emotion. In this way she distinguishes herself

from her husband, who acts impetuously, is suspected of plotting (émBovAievev, 3.119.2), and

> See also the example of Cleobis and Biton’s mother in chapter 1, with references.
>2 Baragwanath 2008: 269-278 on the Pythius episode.
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suffers the consequences. The gender stereotype of the rational male and the emotional female

is thereby subtly undermined, in Herodotus’ telling of this story.

Darius is amazed by Intaphrenes’ wife’s speech, in that she does not prioritise husband or
children. His reaction is a significant indication that he judges her speech unusual, and is a

cue for Herodotus’ audience that her speech requires interpretation.>*

“Woman, the king would like to know what your reason is for abandoning your
husband and children and deciding to save your brother’s life, when he is not as close

to you as your children, or as attached to you as your husband’.

‘@ yovar, eipotd o Pacthedg, tiva Exovco yvauny, OV dvpa TE Kol TO TEKVOL
gykatolmodoo, TOV AdeApeov €ilev mepleival totl, 0¢ Kol AAAOTPLOTEPOS TOL TV
naidmv Kol ooV kexapiouévog tod avépoc éott.” (3.119.5)
His use of words reveals that he is assessing her performance of her obligations to her
husband and children. She is abandoning them (£yxatoAmodoa, 3.119.5), a word used by
Phaedrus in Plato’s Symposium to express how unthinkable it would be to leave a lover on the
battlefield,>** and which therefore has a pejorative meaning in that text and, | argue, reflects

Darius’ judgment in this text.

Some translations of this passage suggest that Darius is criticising her for how she feels about
her husband and children.>* However, | suggest that, in saying that her brother should be

flocov keyapiopévog than her husband, Darius is highlighting the notion of reciprocity in

>3 Another example of female speech astonishing a man: Gyges, at Candaules’ wife’s ultimatum (téog
uev anebmpale ta Aeyoueva, 1.11.3). Herodotus finds Artemisia remarkable (7.99).

> P|. Smp. 179a.

> ghotpirdtepdc — Waterfield, De Sélincourt: ‘not as near’; Holland: ‘not as close’.

nocov keyapiopévog — Waterfield, De Sélincourt: ‘not as dear’; Holland, ‘not as beloved’.
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relations between husband and wife.>*® Finglass notes that ‘yépic is a key word in the
vocabulary of reciprocity’,547 and forms of yapiCopon are used frequently by Herodotus to
denote reciprocal obligation, the granting of favours in return for deeds done.>*® Intaphrenes’

wife, therefore, is bound by ties of reciprocity to her husband and the question is how she is to

negotiate these ties, in the circumstances of Intaphrenes’ arrest.

As for her children, Darius voices the expectation that she should prioritise her relationship to
them, over her brother. Darius is asking Intaphrenes’ wife, therefore, to answer his
expectations of her, as wife and mother. It is the king, not Intaphrenes’ wife, who is voicing a
normative construction of motherhood, a family nomos with which a Greek audience would
be entirely comfortable, a nomos based on a construction of oikos by which a wife transfers
her primary allegiance from her natal oikos to her husband’s oikos and fulfils her obligation to

the oikos by providing a son.

She responds as follows:

‘My lord’, she replied, ‘God willing, I may get another husband and more children, if
| lose the ones | have at the moment. But my parents are dead, so there’s no way |

can get another brother. That was why I said what I said’.

| & apeiPeto Toicide. ‘@ Pacthed, avip pév pot v EALog yévorto, &i Saipmv £0élot,

Kol Tékva GAAa, €l tadta dmofdiolut: matpdg 6& Kol unTpog ovkETL ey (mOVImV

>4 van Wees 1998b: 13-49. He defines reciprocity as ‘exchange conceptualised as the performance
and requital of gratuitous actions’.

7 Finglass 2011: 289 in commenting on ydpic yapwv yép ot 1 tiktovs® dei, (‘For it is always one
kindness that begets another’, Finglass’ translation) in Sophocles’ Ajax, 522.

> For example, Croesus to Apollo, 1.87; Darius to Coés, 4.98; Adrastus to Croesus, 1.42. Other
examples 1.33; 1.51.4; 3.39.4; 6.87; 1.90.2; 7.861; 9.78.3; 8.5.
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G0EAPEOG v AAAOG 0VOEVE TPOTT® YEVOLTO. TANTN TN YVOUN Ypeouévn Eheéo tadta

(3.119.6)

This passage has been the subject of much scholarly debate, in part because it is likely that
Sophocles borrowed this argument in Antigone.>*® However | argue that the differences both
in the circumstances of the two women, and the way they communicate with the men who
have power over them outweigh the significance of the verbal echoes between the two
passages, though there is one respect in which both women act in accordance with religious
nomos. Whilst the significance of this is much greater in the Antigone story, Intaphrenes’ wife
forestalls any accusation of impiety, and is thereby shown to speak appropriately, by
acknowledging the role of the god (ei daipwv €06élor). Through her speech act, she

successfully preserves the lives of two family members:

The woman seemed to Darius to speak well and, being pleased with her, he released
not only her brother, as she had requested, but also her oldest son. However he had

all the others executed.

&b 1€ O £80&e 16 Aapeie simelv 1) yovn, kai oi dmfike ToDTOV 1€ TOV TOPAUTEETO Ko
TV maidwv TOV mpesPutatov, Nobeic avti), TOvg 0& GAAOVG AMEKTEWVE TAVTIOG

(3.119.7)

Darius, therefore, judges her speech act; he thought she spoke well. The outcome of this story
is that Intaphrenes’ wife emerges with her oikos diminished but intact, preserving both natal

and marital ties. In this she is more successful than other supplicants before a king.

%9 Griffith 1999: 277.
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Why does she not choose her husband? She knows that would be folly, since, as Dewald and
Kitzinger observe, she is ‘no Antigone but rather a survivor, in her political astuteness’.>*°
Dewald cites this story as an exception to the general rule in Herodotus, that wives are loyal
to their husbands. In the case of Intaphrenes’ wife her husband ‘will not or cannot behave like
a husband’.>! He has broken the ties of reciprocity and can no longer perform the roles of
husband and father. His wife, therefore, is no longer bound by them either, and remarriage
appears a good strategic choice in her circumstances. Dewald and Kitzinger term the story a
metanarrative ‘a logos about the power of logos, reflecting on some of the complexities of
speech as an act of communication’. The point of the story is ‘Darius’ recognition of the
woman’s cleverness in expressing her tacit loyalty, by choosing to save a member of her natal
family rather than her politically compromised husband’.**? Her power, they argue, lies in her
ability to manipulate logos to persuade, but it wins her an ambiguous victory and, as with
other courtiers, it corrupts the ability of the king to govern effectively.>*® I agree with this
reading insofar as it recognises Intaphrenes’ wife’s cleverness in not choosing her husband.
However, the relationship between her as mother and the king is more complex than one of
effective governance, which, I argue, the king has already proved, in relation to Intaphrenes. I

consider now the maternal role that Darius assumes should take priority and the question as to

why she does not choose a son.

This story is a notable exception to the motif in Herodotus of mothers, both Greek and non-
Greek, who keep sons alive against the odds, in the stories of Cyno, and Labda (5.92), for

example, so tests Boedeker’s conclusion that the relationship between Persian mothers and

>0 Dewald and Kitzinger 2006: 128n.5.

%51 Dewald 2013b: 165n.19.

>2 Waterfield 1998: 640; See also Dewald and Kitzinger 2006: 122-129.
>3 Dewald and Kitzinger 2006: 124-127.
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sons is always supportive.”* The reason for her not choosing to save a son is much more
complex than the reasons she does not choose to save her husband, and is one Herodotus does
not answer. Perhaps she thinks that choosing a son might link her to the conspiracy, indicating
that she sees him taking over from his father in due course.>®® That is a possibility which 1
explore later on in this chapter. At this stage, | merely note that Intaphrenes’ wife has decided

not to choose a son; it is part of her calculations.

Some scholars have focussed on this response because of its syntactical and lexical echoes
with the passage in Sophocles’ Antigone in which the protagonist voices the nomos which
compels her to bury her brother Polyneices.>®® Murnaghan, whose focus is on the Antigone
story, suggests the argument better reflects the circumstances of Intaphrenes’ wife than those
of Antigone, pointing to the way in which marriage, unlike ties of kinship, is not created
irrevocably by nature but instituted by society. Antigone stresses the institutional aspect of
marriage which she devalues in relation to her blood ties to a brother, who is now
irreplaceable, and the supernatural laws of the gods.>’ This, Murnaghan argues, is consistent
with the conflict between the interests of men and women in the classical polis. She links this
to Intaphrenes’ wife’s greater allegiance to the family into which she was born and to which
she is tied by blood kinship than to the family into which she married and which, by marrying
into, she helped to create.®® However, by suggesting a parallel with Greek women, she

ignores firstly the Persian element of this story, with its polygamous king and distinctively

*>* Boedeker 2011: 225-6.

%% Mossman 1995: 188-9 notes that Pausanias (9.88) refuses to punish the children of Attaginus
because they are innocent but, as the Panionius story shows, killing the children of one’s enemy is not
unGreek and prevents them growing up to avenge their father.

* Griffith 1999: 279.

>’ Murnaghan 1986: 198-200.

>% Murnaghan 1986: 201-202.
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559

Persian aspect to Intaphrenes’ assault,” and, more importantly, she fails to acknowledge that

Intaphrenes’ wife, in contrast to Antigone, has now forged blood ties with sons.

Hardy’s focus is on Intaphrenes’ wife, rather than Antigone, and she concentrates on the
function rather than the origin of story. She reads the dilemma of Intaphrenes’ wife as part of
her husband’s story, analysing it in terms of boundary-crossing, a violation of the nomos of
separate spheres, the public and the private. Intaphrenes crosses a boundary when he tries to
enter the king’s private space, his wife conversely enters a public space when she fails to
‘make her decision based on criteria that are both private (pertaining to the household) and
personal (pertaining to the emotions)’.*® She sees not a man she has lived with nor children
she has borne and raised but rather the ‘offices’ of husband and children, which admit of
being filled by other individuals’.*®* Her choice to save her brother certainly has the logic of
irreplaceability but we are not told that it is based on any filial affection or, as Zellner argues,
the wish for companionship.®®® | have already suggested that Herodotus does not explore
Intaphrenes’ wife’s emotions and that, in any event, Darius questions her priorities, not her
feelings. The public/private dichotomy also appears rather schematic for a story which is
unquestionably about family priorities. There is a political dimension to this story, with
respect to Intaphrenes, but his wife makes her decision on matters which pertain to the

household, so acts appropriately in accordance with gender norms.

> Brosius 1996: 36-7.

%0 Hardy 1996:103-107.

%1 For a man in the Histories who sees the office not the person, see Psammetichus’ soldier (2.30.4)
whose wife and children would be wherever his genitals were.

%2 Zellner 1997: 315-17.
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Honig presents the exchange between Intaphrenes’ wife and Darius as an agon, rather than a
negotiation.563 For this scholar, the story is ‘about a woman who laments too much and the
sovereign’s determination to put an end to it’.>** In this reading, her resort to logos is an act of
surrender; she loses the incalculable power of lamentation when she is forced, by Darius’
cross-examination, to reason her choice. This argument, however, does not reflect the role of
lamentation in the Histories. It is not shown by Herodotus to be a particularly powerful
weapon. The laments in Harpagus’ household do not cause Astyages to pity his daughter and
repeal the death sentence on the child Cyrus, and the Persians, male and female, begging for
water only achieve their end with a substantial financial inducement (3.117.5). In the case of
Intaphrenes’ wife, it makes Darius pity her but this is the start not the end of the negotiation.
Honig’s model of an agon, moreover, with its implication of a contest with winners and
losers, is less appropriate for the Herodotean story than it is for Antigone. To apply a legal
analogy, Darius’ role is more inquisitorial than adversarial and Intaphrenes’ wife responds
accordingly; she answers questions rather than engage in argument. Christ notes that Darius is
a curious king, whose sense of wonder leads to enquiry; he subjects Intaphrenes’ wife to a
trial of loyalty.”® It is, however, not an adversarial trial; this is a key difference between her

and Antigone, and between Darius and Creon, as | will now illustrate.

3.5 Comparison with Antigone
The exchanges between Creon and Antigone in Sophocles’ play, by contrast, are adversarial.

They do not agree on what constitutes nomos. For Creon, his edict forbidding the burial of

%3 Honig 2013: 259 n.42.
*** Honig 2013: 134.
%% Christ 2013: 215.
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Polyneices is a nomos which must be obeyed. Antigone, however does not recognise his edict

as a nomos; she calls upon the unwritten laws of the gods.

Creon

And still you had the gall to break this law?

Kol OfT” €TOAOC TOVGd  VmepPaively vOLOLG;

Antigone

Of course I did. It wasn’t Zeus, not in the least,
who made this proclamation - not to me.

Nor did that Justice, dwelling with the gods,
beneath the earth, ordain such laws for men.
Nor did I think your edict had such force

that you, a mere mortal, could override the gods,

the great unwritten, unshakeable traditions.>®®

00 Yap i pot Zedg fv 6 knpd&ag téde,
000’1 &Hvoikog TOV KATm Bedv Alkn
010060 &V AvOpOTOIGIY DPLGEV VOLOLS
000¢ cBévey T060VTOV EOUNV T GO
KNpoynad’, dot’ dypoanto KAGQaAT Oedv

voupa duvachot Ovntov 6vO™ vepdpapeiy (449-457)

%% Fagle 1982 translation used throughout this section. Griffith 1999: 201 states this is the earliest
extant mention of “‘unwritten laws’, though he refers to universal codes of morality as against the letter
of the law. Harris 2004 :19-56 integrates “‘unwritten law’ more closely with nomos which is the
approach I take in this thesis.

226


http://www.perseus.tufts.edu/hopper/morph?l=*%29antigo%2Fnh&la=greek&can=*%29antigo%2Fnh2&prior=no/mous

Moreover, Creon frames this dispute in gender terms. This is one of many polarities which

characterise the antagonistic relationship between Creon and Antigone.>®’

| am not the man, not now: she is the man

if this victory goes to her and she goes free

M VOV &yd pdv odk avnp, abtn & avip,

el TadT’ Avarti toe keiogtan kpatn (484-5)

Harris argues that any written law must respect the underlying principles of legitimacy
contained in the unwritten laws. Creon’s order not to bury Polyneices, therefore, violates the
laws of the gods regarding burial, that are recognised and enforced by the polis.>®® Antigone,
therefore, he argues, has the stronger legal arguments in that she appeals to laws, whether
human or divine, that have universal application.®® This argument, therefore, complements
my argument in this thesis that there are rules which apply to everyone and are of universal

application.

However, the second law she invokes, in the passage which has echoes of the Herodotean
story, does not have this universal applicability. The nomos invoked by Antigone at 908 and

914 concerns family obligations and competing roles within the family. In her agon with

%7 Griffith 1999: 43-54 on polarities human/divine; polis/oikos; male/female; 209-212 on
nomos/phusis and philos/echthros **' in Antigone; Murnaghan 1986: 192-207 for conflict polis
(human) institutions and blood kinship/law of gods; Neuberg, 1990: 54-76 for key oppositions
friend/enemy.

*% Harris 2004: 21, 29, 37.

%9 Harris 2004: 24.
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Creon, once she has been sentenced to be buried alive, she frames her reply within the context

of a rhetorical question to her brother, on the subject of nomos.>”

Never, | tell you,

if 1 had been the mother of children

or if my husband died, exposed and rotting -

I’d never have taken this ordeal upon myself,
never defied our people’s will. What law,

you ask, do | satisfy with what | say?

A husband dead, there might have been another.
A child by another, too, if | had lost the first.
But mother and father both lost in the halls of Death,
no brother could ever spring to light again.

For this law alone | held you first in honor.

For this, Creon the king judges me a criminal

guilty of dreadful outrage, my dear brother.

0V Yap ToT oVUT GV, €1 TEKVOV U EQULV,
oUT €l TOO1G pot Kathovmv ETHKETO,

Big ToAMT@V TOVS GV HpOUNV TOVOV.

tivog vopov on tadta Tpog xapv AEYw;
TO01G P&V &v pot katdavovtoc SALOC v,

Kol 7ToAG G dALOL PMOTOC, €1 TODS HUTAOKOV,

>’ Murnaghan 1986: 193 notes the contradiction with Antigone’s earlier insistence on universal laws
applicable to everyone.
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uNTPoc & &v Adov kal TaTpog KekeLHOTOLY
00K 0T G0EAPOC OoTIC AV PAGCTOL TTOTE.
TOLDOE PEVTOL G EKTTPOTIUNGOG EYD

voum Kpéovtt tadt’ €608 apaptavey

Kol Sewvdl Toludv, @ kaciyvntov képa. (905-15)

Antigone treats this as a duty-imposing law, an obligation, which applies because her brother
is irreplaceable. However, it differs significantly from the law she previously invoked, in that
it is very specific and relates to the particular circumstances of her case. Harris” model of
nomos does not reflect the diversity and specificity of some nomoi, as with this example,
which he does not analyse as a nomos, and as with many in the Histories. As | have argued
throughout this thesis, the definition of nomos needs to recognise the force of rules which
includes those relating to gender performance, and which may be culturally specific and

subject to change.

Antigone specifically rejects motherhood as a basis for disobeying Creon’s edict. However,
this, for her, is a hypothetical situation; she is not yet a wife or mother. Her natal oikos has
been destroyed, with Creon now in the role of kurios, but has not been replaced with a marital
oikos. In terms of her status as a woman, she is in limbo. In this, her circumstances are
significantly different from Intaphrenes’ wife. More significantly, however, the antagonism
between her and Creon is absolute. They are at opposite poles in their verbal exchanges.
Creon is characterised as a man who fails to deliberate or take advice before he speaks, unlike
Intaphrenes’ wife. Antigone performs an absolute allegiance to her brother and to the

unwritten laws which can find no accommodation with an inflexible king. Whilst Harris is
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right to highlight Sophocles’ use of dramatic ambiguity, in the meaning of nomos, for Creon
and Antigone their concept of nomos is inviolable, it admits of no nuance or ambiguity,
debate or dissent, certainly for as long as Antigone is alive. This contrasts with the
Herodotean story, in which lament makes a king pity the woman and offer a concession, and
in which remarkable speech acts as a spur to enquiry and prompts a further gift. Both Darius

and Intaphrenes’ wife show a flexibility which eludes Creon and Antigone.

In giving her a son as well as a brother, Darius, Honig argues, is expressing what would be his
choice, namely a son and heir. He is also indicating that ‘this is the relative she should have
chosen, the one she should have valued the most’.>"* In making this unasked-for gift, Darius
‘presses Intaphrenes’ wife into futurity by maternalising her against her expressed wishes’.>"?
Sancisi-Weerdenburg also sees the king’s actions as confirming her duty to ‘take motherly
care of her children’ and to ‘guarantee the future of the husband’s family’. > Murnaghan
notes the gift of a son is a corrective as well as a reward.””* These scholars, therefore,

recognise that Darius is enforcing a norm, a social expectation, of motherhood, which he

considers Intaphrenes’ wife has challenged, through choosing her brother.

However, this surely begs the question why this king would do this; the elimination of
Intaphrenes’ son is surely a safer option for a king who is consolidating his power. Honig
recognises that this complicates the gift ‘with its promise of vengeance and joy’, but does not

575

develop this argument, as her focus is on Antigone.””> West is the only scholar to highlight

this aspect of the story; ‘It is hard to imagine a more powerful motive for regicide than the

>"! Honig 2013: 263n59.

*2 Honig 2013: 139.

573 Sancisi-Weerdenburg 2013: 146.
*"* Murnaghan 1986: 203.

>> Honig 2013: 139.
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desire for vengeance ... Darius’ decision to spare Intaphrenes’ eldest son does more credit to
his heart than to his head’.>"® This indeed is a paradox; a Persian king who is more emotional
than a female subject. The sophistic nature of Intaphrenes’ wife’s cleverness may have been
part of the appeal of this story, for Herodotus’ audience.®”’ Intaphrenes’ wife is unusual in
comparison with other Persian women. She is a paradox, a puzzle, meant to stimulate debate.
However, this story also shows Darius as a king who enforces, not violates nomos. He does
this partly to consolidate his power, following the coup against the Magi. Nevertheless, his
enforcement of a family nomos which has the potential to threaten his kingship shows just
how strong this unwritten law is. Enforcement of the nomos which Intaphrenes breached

makes Darius stronger; enforcement of a maternal nomos has the potential to weaken him.

To conclude, Darius conducts the debate with Intaphrenes’ wife in an inquisitorial rather than
an adversarial manner. She meanwhile manages the negotiation skilfully, waiting for her
laments to have their effect on the king rather than risking a spoken request which might be
rejected. She then thinks through her options before she speaks, and pleases the king with her
paradoxical request. Thus, she succeeds in preserving the life of a son as well as a brother.
Reading this story as a dialogue rather than an agon reveals that both perform their roles
appropriately. Darius is shown to uphold nomoi, both political and familial. Intaphrenes’ wife
fulfils her obligation, to preserve the essential elements of her oikos. This is a story which
uses a Persian king to voice a nomos which asks questions about maternalism and
motherhood, and the gap between the priorities mothers should have and those they do have.
It is also about a woman whose performance both as lamenter and speaker seeks to persuade

and does so successfully, unlike Antigone, and who takes a rational rather than an emotional

>’% \West 2003: 435 -6
>"" Neuberg 1990: 57-8; West 2003: 435.
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approach to what is a question of life and death. It is also a story which suggests that the
polarity model in gender relations does not always reflect the negotiations and strategies
adopted by Herodotus’ characters, both those in power and those subject to their power.
Finally, it leads us to question any essentialist view of what a mother is or ought to be, and

shows that characters like Darius may indeed be surprised when those views are confounded.

Conclusion

In this chapter, I have used the Candaules’ story to argue that there are limits on the exercise
of power by a tyrant who violates the rules of the oikos and ignores the legitimate
expectations of his wife. She, however, is unique in the Histories in assuming a quasi-judicial
function as a woman, punishing the breach of nomos by exercising the power of life and
death, like male royals, thereby showing nomos in its coercive aspect. By contrast, | have
analysed the Spartan stories as a strategic engagement with nomos, showing the flexible
approach to family nomoi shown by Spartan kings and queens, but still based on a
commitment to preserving the oikos and promoting the interests of the various factions with

the Spartan royal family.

The Persian stories, | argue, show different aspects of ‘living with the rules’ of tyranny, from
a gender perspective. The royal oikos is a dangerous place for women who speak out, but
Herodotus also shows that Cambyses destroys his own oikos and dynasty because he kills the
woman who warns him of the risks he is taking with its security. Cyno, by contrast, is able to
speak freely and act because of her distance from the royal oikos. The story of Intaphrenes’
wife gives us a different model of tyranny in which it is possible to modify though not change

the king’s mind, whereas the story of Xerxes shows us a dysfunctional oikos, in which
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Amestris in particular is portrayed as cruel, vindictive and vengeful, in contrast with Masistes’
wife, who is shown in a gender-appropriate relationship with her husband. There is also a
disjuncture between the rhetoric of preserving the royal oikos, and events in the wider
narrative, where kings end up destroying it. Darius, | suggest, is an exception to this rule in
that he preserves his oikos and the key components of that of Intaphrenes’ wife. In all these
stories, therefore, Herodotus gives us a nuanced view of what it is to live with the rules of
tyranny. Not all tyrants oppress women in the same way and some women are shown to
exercise agency in oppressive circumstances. Moreover, Herodotus shows that the rule of law
applies to the oikos, imposing an obligation on everyone, including kings, to safeguard the

oikos rather than put it at risk.

In my next chapter, | examine the coercive military Spartan nomos of ‘win or die’ in the
context of constructions of masculinity, both within the Histories, and more widely in texts
which interrogate the gender nomos of andreia. | then apply this to the stories of three
powerful women, Tomyris, Pheretime and Artemisia, who adopt a masculine role, which

demands consideration of how the men in these stories perform masculinity themselves.
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CHAPTER 5: HOW DOES NOMOS REGULATE MALE GENDER

PERFORMANCE?

Introduction

In my last chapter, my focus was on women in the oikos, and the different ways they
conformed to, enforced, and, at times, resisted female gender rules and tyranny. | also showed
women as well as men in the Spartan oikos taking a flexible approach to nomos. In this
chapter, my focus is on performances of masculinity, in particular, the coercive Spartan
nomos of ‘win or die’, the ideology of female inferiority which underpins it, and its practical

application.

| then consider in detail the relationship between power, nomos and gender, in particular, the
extent to which the constraints of nomos and of gender apply to women who perform a
masculine role in exercising military and political power. | will argue that Herodotus uses the
character of Artemisia to highlight the contested aspect of andreia, both in speech and action,
and that both she and Themistocles are shown to be characters of métis, able to manipulate
rules and relationships to succeed. | will show that powerful men sometimes underestimate
female capacity, and do not live up to gender expectations themselves; conversely women
sometimes defy those expectations. However, the downfall for Cyrus, Pheretime and Xerxes
is ultimately because, in seeking to go beyond boundaries that separate humans from gods,

they are corrupted by power.>"®

>’8 Much of this chapter is discussed in Tank 2019: 74-88 ‘Powerful women and gender ideology in
Herodotus’ Histories’.
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I have argued that femininity is a performance, regulated and evaluated by others, to whom
one is accountable. The same is true of performances of masculinity. Atys anticipates censure
from the community and from his wife if Croesus prevents him performing a masculine role
in the hunt (1.35.1), showing women as well as men policing male performances of gender.
This challenge to ‘prove oneself to be a man’ is seen elsewhere as a motivating factor, for
example, when Oroetes ‘conceives a desire to commit an act which lacked mortal and divine
authority’ (énefbunoe mpnypotog ovk o0ciov, 3.120.1), his motivation, whichever of the two

5% One of these insults

accounts given by Herodotus is preferred, is based on a personal insult.
is to suggest that his failure to capture Samos calls his manliness into question; Mitrobates
taunts him with this rhetorical question: Call yourself a man? (o0 yop &v avopdV AOyw;

3.120.3). Similarly, Atossa’ appeal to Darius to pursue the Persian homos of expansionism

includes an injunction for him to prove his manly qualities:

The right thing for a man who is both young and the master of great wealth is to be
seen to accomplish something big, so that the Persians know too that they are ruled by
a real man. On two counts it is in your interest to do this, both so that the Persians
know that their leader is a man, and so that they be occupied by war and not have time

to plot against you.

0lk0g 0¢ &otl dvopa kol véov Kol ypNUaTOV peydAwv deomdTnv @aivesOai Ti
amodekvopuevov, iva kai Iépoat Ekpabmot 8tL KT’ AvOpPOg ApyovTal. €X” AUPOTEPQ OE

T01 oLuEépsl todTo motdety, kol tvo opémv ITépoar émictoviar dvdpa eivar TOv

*9 LSJ: The sense of otoc often depends on its relation on the one hand to dixaiog (sanctioned by
human law), on the other to iepdc (sacred to the gods). Asheri 2007: 507 ‘Oroetes’ impiety consists of
having plotted the killing of Polycrates without a motive of personal grudge’. Baragwanath 2008: 96-
100.
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TpoecTeEDTA, Kol tva Tpifoviar moAéu unde oyoAnv Gyovteg €mPovievwoi Tot,
3.134.2
This gender ideology, therefore, is used as a motivating factor in war, by women as well as
men, and is based on the binary opposition of male and female; andreia is a quality which
excludes women.>®® The performance of andreia, likewise, means not only acting in a manly

way but also being judged by others to do so.

It is reinforced by the ideology of female inferiority, based on the binary opposition of male
and female, as articulated by both Persians and Athenians. Artemisia, on the eve of the battle
of Salamis, advises Xerxes, king of the Persians: ‘Do not commit the fleet to a battle, because
at sea your men will be as far inferior to the Greeks as women are to men’ (p&ideo T®V vedv
unoe vavpoyiny motéo. ot yap Aavopeg @V oV AvOpDdV KPEGGOVEG TOGOVTO €ioi KATH
BdAacoav doov avopeg yovakdv, 8.68). Xerxes echoes her words in the aftermath of his
defeat, when he explains it as an inversion of gender roles: ‘my men have become women, my
women men’ (o1l pEv dvopeg yeydvooi pot yovaikeg, ai 8¢ yovaikeg avopeg, 8.88). The same
binary opposition is rehearsed before the battle of Plataea the following year, when the
Persian horsemen taunt the Greeks by calling them women (wposailovieg 6€ koK peydia
gpyalovto kal yuvaikag ceéoc dmekaieov, 9.20), the harshest of insults for Persian men
(mapa 8¢ toiot [Téponot yuvakog Kakim dkodoot dévvoc péyiotog éott, 9.107), to encourage

their own men to fight bravely.

In this chapter, | will analyse the performance aspect of gender, in particular of masculinity in

the context of war, and | will consider relationships between men and the creation of

*%0 Branscome 2013: 70-72; Cartledge 2002: 83.
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hierarchies, not only in the Persian court but also in the Greek alliance. | will show that
normative conceptions of appropriate masculine attitudes and activities are variable and can

change with time.*®

Again, this links to one of Hart’s secondary rules, the rule of change,
which provides necessary flexibility in any legal system. | will argue, therefore, that
Herodotus shows andreia (manliness) to be a social construct rather than an innate
characteristic of men by making the performance of gender regulated by changeable nomoi, at

times deceptive, and dependent on the judgment of others, both Herodotus himself and

characters in his text.

1. What are the rules of masculinity?
a) Spartans
They are free, yet not completely free: the rule is their master, which they fear much
more than your men fear you. Each man does what the rule commands, and its
command never changes, which is that they should not flee from battle, no matter

how many men are ranged against them, but stay in line and either win or die.

Erev0epotl Yap €6viec o0 mavta Elev0epot gloci: EmeoTt Yap oL dEOTOTNG VOUOG, TOV
VTOdEUAiVOVOL TOAAGD &TL HAAAOV T Ol 6ol G€. olEdGL YAV TO v EKEIVOC Avayyn:
avayel 6& TOLTO aigl, OVK €DV EeLYEWVY 0VOEV TAT00C AvOpOT®Y €K payng, AL

uévovtag &v tf téél Emkpatée §| andiivobor. (7.104-5)

b) Persians

After bravery in battle, manliness is proved above all by producing plenty of sons

%81 \West and Zimmerman 1987: 148n.3.
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avSpayadin 8¢ abt dmodédextar, petd T phyesor sivor dyadov, dc dv TOALOVG

amodéEN maidag (1.136)

To what extent do these military nomoi reflect contemporary thinking on andreia? In
Aeschylus’ Seven against Thebes, the seven possess ‘iron-hearted spirit, blazing with
courage’ (o10npo@pmv yap Bopog avdpeio eAéywv, A. Th. 52) and in Euripides’ Andromache
it is also a virtue associated with performance on the battlefield: ‘ignorant of weapons and
battle, they went on to learn military valour’ (dmiwv yap dvteg kol pdyng dictopeg, Efnoav
eig tavopeiov, E.Andr. 682-3). However, in Euripides’ The Suppliants, the Theban herald
argues that ‘foresight, too, is a kind of andreia’ (xoi todt’époi t’dvdpeiov, 1 mpoundia,
E.Supp. 510) and, in the circumstances of the revolution in Corcyra, Thucydides notes that

words were changing their meaning:

To fit in with the change of events, words, too had to change their meanings. What
used to be described as a thoughtless act of aggression was now regarded as the
courage one would expect to find in a party member; to think of the future and wait
was merely another way of saying one was a coward; any idea of moderation was
just an attempt to disguise one’s unmanly character; ability to understand a question
from all sides meant that one was totally unfitted for action. Fanatical enthusiasm
was the mark of a real man and to plot against an enemy behind his back was

perfectly legitimate self-defence.®®

Kol TNV €lodviay d&iooty TdV dvoudtomv &g Ta Epya avinAlaéay Ti SIKaIDGEL. TOAL
UV yap GAdylotog avopeion @AETalpog €vopictn, péAAncig ¢ mpoundng dsihia

EVTPEMNG, TO O& SAPPOV TOD AVAVIPOL TPOGYNLLO, Koi TO TPOG dmov EuveTov Eml Tav

%82 Rex Warner’s translation

238



apyov: 10 & EumAMNKTOG O0EL Avopoc polpg mpoceTédn, dceadeiq Of TO

gmPovievcacdot arnotpomniic tpdpacic ebAoyoc (Th.3.82.4)
Moderation is equated with lack of manliness (10 8¢ c®@pov 10D dvavdépov Tpdoynua) which
is now associated with a thoughtless act of aggression (tOApa ... Ghoyiotog). Andreia, in other
words, now has a negative not a positive connotation, as a feature of stasis.’® In
Aristophanes’ Lysistrata, the word is used as parody, when a woman ‘plays’ at being a man;
the chorus greet Lysistrata as ‘most manly of all women’ (xaip’ @ mac®v dvdperotdrn, Ar.
Lys. 1108).%®* When Plato comes to consider the question ‘What is andreia?’ in his dialogue

Laches, between Socrates, Laches, and Nicias, there is no clear-cut answer:

Socrates

Try to answer my question: what is courage?

Laches
... that’s not difficult: anyone who is willing to stay at his post and face the enemy,

and does not run away, you may be sure, is courageous
Socrates
AL TEPD ElmelV O Aéyw, Ti E0TV Avdpeia.

Laches
... 00 YOAETOV €lmelv: €l yap T1g €0€M01 €v M) Ta&el péEvv apvvestat Tovg moiepiong

Kai pny evyot, v 1601 811 dvdpeiog dv €in. (Pl. Laches. 190e)

%8 Bassi 2003; 27-28.
%8 Bassi 2003: 46.
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Socrates, predictably, challenges Laches’ simple definition, suggesting andreia could be
defined as ‘foolish daring’ (1 dopwv toAna, Pl.La. 193d), echoing Thucydides’ negative
connotation, and concludes by saying ‘We have failed to discover what courage really is (ovk
dpa nOprKapey ... avopeio 6t Eotiv, Pl.La. 199). Andreia has become a contested virtue, to
be examined and debated by historians and philosophers, and made into comedy by the
playwright.>®® To what extent, therefore, does Herodotus’ narrative reflect or foreshadow this

debate?

2. Andreia in the Histories

Herodotus reflects the contested nature of andreia in his portrayal of Artemisia. I will show
that, in her, it is a quality not associated with heroic deeds but with forthright speech and
freedom of action. Her story is not the only one to problematise andreia. Telines of Sicily,
who held the priesthood of the chthonian goddesses, was described by his contemporaries as a
rather womanly and soft man (OnAvdping e Kai porakmtepog dvnp, 7.153.4) but nevertheless
achieved a form of dispute resolution, the restoration of Geloan exiles, using sacred rites,
rather than a force of men (§ywv obdepiav avopdV dvvouy GALG 1pd ToOTOV TMOV OedV,

7.153.3).°% Herodotus finds this remarkable:

Now it is a wonder to me that Telines should have achieved such a feat, for | have
always supposed that such deeds can only be performed by such a man as has a

courageous heart and manly strength.

%8 Bassi 2003: 55.
%86 Sebillote Cuchet 2013: 409-10.
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OduE pot dv kol Todto yéyove Tpdg To muvOavopal, Katepydoachor Tniivny Epyov
T0GOVTOV: TA TOLDTO YOP EPYa OV TPOC TOV AmavTog AvOpOS vevouko yivesOat, GAAL

TPOG YuyN¢ te ayadijc kol poung avopning. (7.153.4)

Herodotus thereby shows that male as well as female appearances can be deceptive; Telines’
looks belie his achievements. The following examples also illustrate the provisional nature of
andreia which can be lost as well as won. Cyrus is described as the most manly and well-
liked of his contemporaries (t@v MAikov dvdpniotdrog kol mpospilectdtoc, 1.123.1) as a
young man, but is shown to lose his andreia, in his encounter with Tomyris, when she
performs the masculine role of valour in battle, not him, as I will show in my case study.
When the Lydians are facing a battle with Cyrus ‘there was no braver or more warlike race in
Asia’ (v ... #0vog o8&V &v 1} Acin odte avdpmidtepov obte dAkiumTEpOV T0D Avdiov,
1.79.3), but their continuing rebellion against Cyrus leads Croesus to make proposals to the
king, as an alternative to slavery, which are intended to feminise the Lydians, to change
external markers of gender, from male to female, to make them perform female rather than

male activities, and to train their boys to be retailers rather than warriors:

Send and forbid them to possess weapons of war, and order them to wear tunics
under their cloaks and knee-boots on their feet, and to teach their sons lyre-playing
and song and dance and shop-keeping. And quickly, O king, you shall see them

become women instead of men, so that you do not have to fear that they might revolt.

drewme pév ol méuyag Omha apfo un Ektiobat, kéheve O0& oeiag KIOMVAC TE
VTodVVELY TOioL €ipact Kol ko0dpvoug vmodéesbat, Tpdeme & avtoiot Kapilew te

Kol WOAAEW Kol KomnAEDE TodEHEV TOVC TOAdOG. Kol Toémc GpEng @ Poothed
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yovaikog avt avopdv Oyeor yeyovotag, Mote ovdev dgwvol Tol Ecovion Ui

amootéwot. (1.155.4)

Croesus’ advice to Cyrus, however, needs further consideration; does becoming a shopkeeper
(xomnievewv, 1.155.4) feminise you? Ruffing uses this passage to argue that ‘for Herodotus,
selling by retail is a form of emasculation’, making Darius a ‘huckster’>® (xammog, 3.89.3)

who lacks warrior virtues.>®

This is in the context of Ruffing’s overall argument that
Herodotus intends to draw a parallel between the Persian defeat by the Greeks and Athens’
defeat by Sparta, whereby Darius’ imposition of tribute foreshadows Athens’ imperial

ambitions and need for money from subject poleis, and signposts a move away from the

poverty which makes bravery possible.

My first point is that the two passages to which Ruffing refers are not comments by
Herodotus as narrator; the first is in direct speech given to Croesus, the second records the

Persians’ own view of their own rulers:

The Persians say that Darius is a retailer, because he put a price on everything,
Cambyses is a despot, because he was cruel and restrictive and Cyrus, a father who

was kind and set up everything for their own good

AMéyovot TTépoan ¢ Aapeioc pév v kémmhoc, Koppoong 8¢ deomodtme, Kidpog 8¢
matqp, O p&v 8Tl ékamnAeve mAvTa TO TPRYHoTa, O 8F OTL Yohemdg TE MV KOd

OAMympog, 0 ¢ Ot oG € Kol ayadd ol dvta Eunyavicoto (3.89.3)

*%" Ruffing’s translation of kdmnAoc.
*% Ruffing 2018: 153-161.
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Herodotus is showing the Persians’ own judgment on their rulers, not his own, and they are
differentiating between their kings not on the basis of military prowess, but their wider

actions as Persian kings.

As for the passage in direct speech by the character Croesus to Cyrus (1.155.4) this has to be
contextualised as a piece of rhetoric intended to persuade. As Herodotus does say as narrator,
Croesus has three reasons for making this proposal: being feminised is a better option than
being enslaved (avdpamodicbévtacg), he had to make a persuasive proposal (a&dyxpeov
npdeactv) to make Cyrus change his mind, and any future revolt by the Lydians against the
Persians would lead to their compete destruction (drootdvteg o t@v Iepoéwv andlwvtod,
1.156.1). The proposal he makes is persuasive because this king is influenced by the gender
ideology which makes women inferior to men, as he will be before he takes on the
Massagetae, mistakenly as Herodotus shows. Being called a woman may be the worst insult
for a Persian but enslavement is a worse fate than having to give up one’s fighting ability,

highlighting a gap between ideology and practice.

I question, therefore, Ruffing’s conclusion that Darius lacks warrior virtues, because these are
not shown to be innate qualities in the Histories, but performed in battle, and proved through
victory. The Getae are described as very brave and just (dvépnidtatotl kai dikardtatot, 4.93)
and are the only Thracians to resist the Persians, but their reward is to be enslaved by Darius.
Leonidas, by contrast, becomes the best of men (avnp yevouevog dpiotog, 7.224.1) when he
dies at Thermopylae, and with him the other Spartans whose names Herodotus learnt as

worthy to be called men (t®v éy® ¢ avopdv a&imv yevouévov €mvdouny ta odvopara,
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7.224.1). They have proved themselves to be men through their performance in battle.”® As
with all Persian kings in the Histories, Darius is shown in differing guises, both as something
of a trickster and authoritarian, when he takes power, to being a successful administrator of
his expanding empire and ‘not without humanity and paternalistic wisdom’ as I showed in the
story of Intaphrenes’ wife.>®® In gender terms, he is unlike other Persian kings in not being
persuaded by an ideology of female inferiority or performances of female beauty; that is the
mistake the Paeonian brothers make when they parade their sister before him, thinking her
beauty will persuade. In fact, as | showed in chapter 3, Darius seeks to possess female hard

work, not beauty.

Herodotus himself discriminates between men, for example, in the story of Helen. Hector is
not only older than Alexander but more of a man (kxai ntpecPOTEPOG KOl dvnp €keivov pHaAAOV
émv, 2.120.4) and ‘it would not have been appropriate for him to allow his brother to act
unjustly’ (tov 00 TpoocTike AdKEOVTL T® AdeAped Emtpénety, 2.120.4). However, in this story,
performances of gender are of less significance, in Herodotus’ opinion, than the message of
Trojan annihilation that ‘divine retribution is as great as the wrongdoing it punishes’ (g T@®V
HEYAA®V AdIKNUATOV peydAot €icl kol ol Tiuwpion mapd t@V Oedv. kol tadta uev T €nol

%91 There are some circumstances where it does not matter how well

dokéel gipnran, 2.120.5.)
you perform as a man. The normative male, therefore, is shown to be an unstable construct,
subject to continuing judgment and scrutiny, and liable to change. I will now consider to what

extent this applies in a military context.

%89 Other examples, given by Chiasson 2005: 55 of those who become men in battle: 7.181.1; 7.226.1;
8.123.2;9.71.2.

>% Asheri 2007: 478 (quotation); Waterfield 1998: 638.

> Flower and Marincola 2002: 193-4 on the motif of the best/bravest at war in the Histories.
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3. The Spartan nomos of win or die

The military nomos of win or die is a coercive force which dictates male conduct in battle, no
matter what the circumstances, and is reinforced, as | have shown, by an ideology of female
inferiority which is articulated by both Persians and Athenians, with characters, male and
female, contrasting the inferior female ‘other’ with the superior normative male. However, it
is also enforced through social pressure, the shaming of those who are perceived to perform
gender roles inappropriately. As the story of Candaules’ wife illustrates, it is shaming for a
woman to be exposed to the gaze of an unrelated male, whereas, for men, cowardice, failing
to live up to the Spartans’ nomos of win or die, is shameful. Orthryades commits suicide
because he was too ashamed (aioyvvouevov, 1.82.8) to return to Sparta after the Battle of the
Champions. The man who fails to live up to the expectations of him as a warrior is a coward,
just like a woman, and the ideology is reinforced by social control, as illustrated by the case of

Aristodemus, who did not fight at Thermopylae:

When Aristodemus returned to Sparta, he was disgraced and without honour. He was
deprived of his honour in this way: no Spartan would give him fire or speak with
him, and they taunted him by calling him Aristodemus the Trembler. In the battle at

Plataea, however, he made up for all the blame brought against him.

dmovooticog 08 é¢ Aakedaipova 6 AplotddnUog elxe Sveldoc Te Kol ATIiny: TacoymV
0¢ 10140€ NTimTo: 0UTE 0l TOP OVIELG Evave ZrapTMTEMY 0VTE dlEAEYETO. OVELSOG 08
glye 6 Tpécoc ApIoTOSNHOG KAAEOHEVOC. AL O pév év i év IMAatoifior uéym

avéloPe maoav Vv neverybeioay aitinv (7.231)

He is excluded from civil society, shunned, shamed, the object of contempt and only redeems

himself by fighting to the death at the battle of Plataea. There is a social stigma to being called
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a coward.”® The rules are enforced at home, by women as well as men; Aristodemus is
punished through social exclusion. Though Hodkinson writes that cowardice in battle was ‘a
public affair subject to official investigation and adjudication’, juridical and political penalties
are not mentioned by Herodotus. In his narrative, the penalty is informal, not imposed through

institutional means, and therefore involves both genders in enforcement.>*

To what extent, though, were these rules practised? Ducat finds that offences linked to the
crime of cowardice were not strictly defined or codified, but part of Sparta’s official ideology,
‘the image Sparta presented to the outside world’ and ‘the trembler’ was an ideal construct to
mask divergence from Demaratus’ code.”®* Evidence for this divergence can be found in the
Histories in that military strategy at Plataea has to take account of the practical effects of war.
When the Persian cavalry block the army’s water supply (9.49.2), Pausanias and the other
Greek commanders make a decision that a strategic retreat is preferable to an immediate
engagement; ‘the narrative makes sense both in its own terms and as an explanation of how
people actually act in times of stress: after a long day of continual harassment without food
and water, the flight of the centre, albeit irresponsible and cowardly, is not at all surprising or
unnatural’.*® Amompharetus, however, takes the Spartan despotic nomos literally, so retreat
becomes an act of cowardice; he is not willing to bring shame on Sparta by retreating from the
‘strangers’ (oOk &pn ToVG Egivoug @evéechar o08E kv eivar oioyvvésty THV Zmaptnv,
9.53.2). He has to be persuaded that such literal adherence to the nomos is unnecessary in the

circumstances (£reip@vto TeiBovtég v a¢ ov ypeodv ein tadta Toéety, (9.53.4).

592 Branscome 2013: 59,70.

5% Hodkinson 2006: 144.

>% Ducat 2006: 10-16, 49.

%% Elower and Marincola 2002: 200.
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Blosel calls his rebellion ‘totally inappropriate in a battlefield situation’ but this is to ignore
the Spartan nomos which requires men to ‘win or die’, and not to submit obediently to the
orders of a tyrant.>*® Flower and Marincola’s reading is more sympathetic of Amompharetus,
seeing him motivated by Homeric qualities of heroism, whereas | read it more as a portrayal
of an individual who has successfully internalised the Spartan nomos.”®” Blssel’s wider
argument is that Sparta, as much as Athens, often failed to live up to its own ideals, and that
the central characteristic of the Spartans was ‘hesitation, fear and vacillation’ not adherence to
the Spartan nomos of ‘win or die’.>*® However, the situation before and during the battle of
Plataea is surely more complex than he allows, and requires different qualities in leaders. It is
true that Herodotus attributes fear of the Persians to Pausanias (9.46.1) and he is taunted by

Mardonius for diverging from Demaratus’ code:

Men of Lacedaemon, you are said by the people of these parts to be very brave men.
It is their boast of you that you neither flee from the field nor leave your post, but
remain there and either slay your enemies or are yourselves killed. It would seem,

however, that there is no truth in all this

‘® Aaxedoupdvior, VUelc o Aéyeohe sivou &vdpeg dpiotol KO TV THide AvOpDOTWY,
EKTTAYAEOUEVOV OC 0UTE (QEVYETE €K TOAEUOV oVTe TAELY €kheimete, HéVoviéG T€ 1

amoOAALTE TOVC EvovTiovg fi avTol amdAAchs. TV & &p” v o0&V dAN0EC (9.48.1-2)

However, is this not the rhetoric of war that we would expect from a military opponent, just
as the Persian cavalry insult the Greeks as ‘women’ when they inflict severe losses in a

cavalry charge? Actual military outcomes tell a different story, however; at the battle of

5% Blgsel 2018: 247.
%7 Elower and Marincola 2002: 201-203.
%% Blgsel 2018: 253-264.
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Plataea, the Greeks defeat the Persians and Pausanias’ tactics prove correct. His responsibility
and the power he is given in the Spartan hierarchy of command is to use tactics and strategy
to achieve a successful outcome, not necessarily to conform to despotés nomos, but to use it
as a tool, at the appropriate time. Herodotus’ own judgment is that ‘the most glorious of
victories of all which we know was won by Pausanias’ (viknv avoipéetatl koAMotTV dnocémv

TV Nuei iduev [ovoaving, 9.64.1).

Herodotus, therefore, shows that this nomos can be a tool as well as a master and that we need
to distinguish between Spartans. Pausanias with the high status of commander has to ‘live
with’ this rule by making strategic decisions in the light of circumstances, whereas

Aristodemus in the end ‘wins and dies’ at Plataea by accepting the rule as a coercive order.

4. Gender fluidity: the case of Artemisia

When introducing Artemisia as a character in his history, Herodotus makes three key
observations about her. Firstly, ‘it is a great wonder to me that Artemisia, a woman, went to
war against Greece’ (Aptepuoing 6¢ thg pdhoto 0dua moedpon mi v EALGSQ
GTPATELVGAUEVNC YOVOUKOG, 7.99.1). Secondly, ‘she was accustomed to wage war with a manly
spirit and purpose, and under no compulsion’ (V0 AUATOS TE Kol AVOPNING €0TPATEDETO,
o0vdeuig ol Eovong avaykaing, 7.99.1) and, thirdly, she gave Xerxes the best advice of all his
allies (mavtov 1 1OV ovuudyov yvouag apiotag Paciiél anedé€ato, 7.99.3). The first of
these observations recalls the historian’s programmatic statement at the start of the Histories
when he announces his intention to ensure that great and remarkable deeds do not become
uncelebrated (unte £pyo peydia te kai Oopoactd ... dxied yévntoi, Proem). In finding

Artemisia remarkable, Herodotus acknowledges that is it unusual for a woman to fight, but he
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also recognises that her military achievements are worth preserving. Herodotus also found
Telines of Sicily (0®dud pot @v, 7.153.4) remarkable. In both cases, the thoma is behaviour

that is unusual in a woman or in a man who looks like a woman.

Artemisia is the only women in the Histories to whom Herodotus attributes andreia, though
she is not the only one to fight, suggesting a quality beyond military prowess. Her manly
spirit and purpose is linked to her political autonomy. She takes power on her husband’s
death, when her son is not old enough to rule (a0t 1€ &ovoa TV TVpavVida Kol TALOOG
Vrapyovtog venview, 7.99.1) and chooses to fight on the side of the Persians, rather than being
compelled to do so, unlike most of Persia’s allies and indeed most of those fighting for the
Greek alliance.>®® Herodotus as narrator does not judge such behaviour inappropriate, whereas
he notes the Athenians’ indignation at her attack on Athens (dgwvov yép T €énoedvto yvvaika
éni tag AOnvag otpatevesBar, 8.93.2), their hostility to what, in Athenian terms, is a breach
of a gender nomos, a woman who fights. Sophocles dramatises this issue in Electra when he
portrays a protagonist who imagines winning honour, jointly with her sister, for manliness
(tipav Grovtog obvek® avopeiag ypemv, S. El. 983), by killing Clytemnestra and Aegisthus; as
Goldhill writes, ‘the image of the armed woman is not a comfortable one for the Athenian
imagination, nor is the female political revolutionary>.°® Chysothemis voices the prevailing
Athenian ideology when she reminds her sister that ‘you are by nature a woman not a man’

(yovn uév o0vd’ avnp &ovug, S. EI. 997).

As well as waging war, Artemisia is naval commander (fiyeudveve, 7.99.2) with capacity to

supply five ships (mapeiyero, 7.99.3) to the Persian fleet and ruler of her country. Herodotus’

%99 Munson 1988: 95-97, 102.
80 Goldhill 2012: 243.
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use of the imperfect in these verbs suggests that waging war, commanding the fleet and
providing ships are part of her role as ruler, not specific actions taken in response to a
particular situation, and this role involves giving advice to the king on matters of strategy as
well as fighting on his behalf. Thus, Artemisia performs her role in accordance with the
Halicarnassian nomos of tyranny which allows for a female ruler. Tomyris also exercises
power in accordance with Massagetan nomos but she only engages in battle with Cyrus
(ovvéPare Kopw, 1.214.1) where the aorist is used to signify a single action taken by the
gueen, when negotiations had failed, and where, as | will show, she wants to avoid war.
Artemisia, by contrast, performs the role as commander-in-chief of her country’s military
forces as part of her function as ruler; she practises what, in ideological terms, is the role of
the normative male ruler. The third attribute Herodotus gives to Artemisia is advisor; she
gives the king the best advice and is the only one of the king’s allies who is not constrained
by fear, and speaks freely. In summary, then, we have, in 7.99, a mini-proem introducing
Herodotus’ account of Artemisia, and highlighting the significant themes that he will explore
and test; her status as a remarkable or unusual woman, as someone who possesses andreia,

and as an excellent advisor.

Munson’s article published in 1988 remains the fullest, most sophisticated analysis of the
Artemisia story.®®! She starts her analysis of this story in terms of a Greek-barbarian antithesis
reflected in the Greek mind by the contrast between male and female; by proving inadequate
in the masculine task of war, the Persians are characterised as female, that is, soft, devious,
ferocious, and liable to excess, and the predominance of female influence on Persian kings is

dangerous. Gender, therefore is a signifier of Persian ‘otherness’ and Artemisia, as a powerful

%91 Munson 1988: 91-106.
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woman, allied to the Persians, both embodies and expresses the metaphor of ‘women
becoming men and men, women’.**> However, Munson’s main argument is that in many ways

%03 eventually

Artemisia, ‘representative of a straight male world, like a cultured Athena
becomes identified with a topsy-turvy world, threatening to Hellas, which resembles Athens
more than it does Persia.®® She thereby deconstructs the Greek-barbarian antithesis,

anticipating more recent scholarship which puts greater emphasis on cultural borrowing and

the agency of non-Greek sources.®®

In her article, she draws parallels between the character of Artemisia, and that of
Themistocles, in that both practise iségorie, giving opinions that are contrary to the majority
view, and both are capable of deception and trickery (métis) for the sake of self-
preservation.’® She also suggests that Artemisia and the Athenians are similar in playing a
significant role in naval battles, in being free agents, and smart tacticians, and in acting
ultimately out of self-interest. The Athenians, she argues, are shown during the course of the
Histories to move from Athenian Panhellenism, and idealism (8.143 and 8.144.1-2) to a more
pragmatic and self-serving approach with an introduction of the antithesis between the useful

and the just:

We know that it is more to our advantage to make terms with the Persians than to

wage war with him, yet we will not make terms with him of our own free will.

EMoTauevol 1€ OTL KeEPOOAEDTEPOV €0TL Oporoyéswwy T® I[lépon pdilov 7§ mep

ToLEPEELY: 0D PEV 00OE Opoloynoopey Exoviec sivar. (9.7.2)

802 Munson 1988: 93; 2013b: 7.

%03 Munson 1988: 94.

804 Munson 1988: 94.

%05 Gruen 2011; Vlassopoulos, 207; Skinner 2012, 2018; Harrison and Irwin 2018: 6-8.
%06 Munson 1988: 97-100.

%7 Munson 1988: 95-97, 101-2.
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This, of course, is part of a wider debate about the extent to which Herodotus’ Histories
anticipate events beyond his text, both Athenian imperial ambitions and actions, and Spartan
foreign policy, for an audience who knew, for example, about the downfall of Xerxes and
Pausanias.®® Harrell argues that it is Artemisia’s ethnic ambiguity which accounts for her
ability to embody andreia; both Greek and non-Greek, she reflects the hybrid nature of
Halicarnassus and would be a marginal figure for Greeks.®® Bassi gives more weight to the
gender ambiguity in Artemisia, reflecting the increasingly contested meaning of the word
andreia, whereby, in her case, it signifies ethical and political expedience and the absence of

heroic valour.5%°

My analysis will focus more on the gender aspect of the story and I will
consider the final part of the story, Artemisia’s role with Xerxes’ children, unlike most
commentators, because | argue that the importance of this is to signpost the complexity of

gender identities for which a non-binary approach is appropriate.

Sebillote Cuchet rejects the view that gender polarity is a structural feature of the Histories
arguing that Herodotus mentions Artemisia’s gender to stress the unusual nature of an
expeditionary force led by a woman and to explain the Athenians’ hostility towards her, but
he does not, in her view, view her gender as having any impact on either her tactical
intelligence or her conduct in battle; ‘les régimes de genre son variés, semble dire Hérodote,
I’un ne valant pas plus ni moins qu’un autre’.®** Sebillote Cuchet, therefore, emphasises the
contrast between Athenian gender ideology and the relativist view she attributes to Herodotus.

However, this ignores the rhetorical use of the inferiority of women, which is significant, as |

%% Fornara 1971 revisited in Harrison and Irwin 2018.

*® Harrell 2003: 82-88.

*1% Bassi 2003: 41-44.

%11 Sebillote Cuchet 2013: 428-9 ‘Gender regimes differed, Herodotus appears to say, and none were
of greater or lesser value than any other’.
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have already argued. It also overstates the opposite view, that gender has no impact. In fact,
gender, both male and female, is extremely significant in this story requiring us to deconstruct

manliness as an attribute, if it can be given to a woman.

4.1 Artemisia as orator: first speech

Her first speech follows a summons by Xerxes to his advisors seeking their views (mv0éc0au
TOV EMmAeOVIOV TOC YvOuog, 8.67.1) but also testing them (dmomeipdpevog Exdotov, 8.67.2)
on the wisdom of engaging the Greeks in a sea battle at Salamis. The story highlights the
reality of living with the rules of tyranny in that this sense of being ‘put on trial” illustrates
that this is a test of loyalty, not a request for advice; negotiating such occasions is a delicate
matter for advisors on the Persian side.®™® Performances at court therefore require not only
oratorical skill, but also managing the protocols of hierarchy, which may be more significant
in practice than appearing manly. Robert Hariman has shown that, in a court setting, the
king’s power depends not only on using force and controlling the administrative apparatus
effectively (the coercive nomos of tyranny) but also on a successful performance of kingship,
within a ‘structure of relationships constituted by symbolic acts’.®** Both king and subject
must play their part; there is a reciprocal process of display and response, with courtiers

fighting to be heard and be seen. This is shown very clearly in the setting for Xerxes’ debate:

They sat according to the honour which the king had granted each of them, first the

king of Sidon, then the king of Tyre, then the rest.

{Covto (¢ ol Pactledg EkAoTO TNV £0eddKee, TPMTOG UEV O Z1dMVIOG Pactiec,

netd 8& 0 THpiog, &mi 8¢ dAlot. (8.67.2)

%12 pe|ling 1997: 57; 2000: 10-11.
%13 Hariman 1995: 219n.40.
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A court identity, therefore, as much as a gender identity, depends on performance. Success as
a courtier depends on performing one’s role appropriately, being distinctive, placing oneself
within the hierarchy as a way to establish authority, and manipulating tropes of (self)
promotion, rivalry and self-preservation through interpreting information and motives, all

skills which are shown by Artemisia.®**

She is the only one of Xerxes’ advisors to warn of defeat on land as well as sea if Xerxes runs
the risk of a sea battle (vavpayinot avaxwvovvedety, 8.68a2). In constructing a speech for her,
Herodotus dramatises her attempt at persuasion.®™ The ability to speak well and to establish
oratorical superiority over others, as well as physical dominance, had been a mark of the
normative male from Homeric epic onwards, so it is no surprise that speech is an aspect of
Artemisia’s andreia.®’® Herodotus, therefore, gives Artemisia a speech which is full of
persuasive rhetorical tropes.®!” She starts her speech with self-praise, a captatio benevolentiae
intended to impress Xerxes with her qualifications: ‘I did not play a negligible or cowardly
role in the sea battles off Euboea’ (olUte kaxiotn yevouévn €v tfict vavpoyinot tfiot Tpog
Evpoin ovte éldyiota dmode&opévn, 8.68al). She also signals her respect for his authority

addressing him as master (6¢omota). She then gives direct advice:

Spare your ships, and do not fight at sea. Their men are as much stronger than your

men by sea as men are stronger than women

%4 Hariman 1995: 64-76. Elias 1983: 79-91 on etiquette and hierarchies in the court society of Louis
X1V, ‘endlessly renewed by its competitive process’.

%15 |_ang 1984: 20; Baragwanath 2008: 23; Fox and Livingstone 2007: 545.

616 S0 Phoenix teaches Achilles to be a ‘speaker of words and a doer of deeds’ (Wobwv te Pniip’

guevar Tpnktiipa 1€ Epyav, 1. 9.443).
*'" Bowie 2007: 157-8.
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Qeide0 TOV ve®dV UNdE vavpoyiny motéo. ol yap avopes 1@V 6®dV AVOPAV KPEGGOVEC

10600710 €iol KT Odhaccav dcov dvopec yovaik®dv, 8.68al

She reminds Xerxes, with a rhetorical question, that he has already taken Athens, his
ostensible goal, and the rest of Greece (ovk &xeig pev tag AOvag ... €xelg 0 Vv GAANV
‘EAMGOa; 8.68.02) so does not need to take the risk of a naval battle, and points out that the

Greeks lack the resources to hold out for long.

The strategic part of her argument draws a contrast between what she predicts will happen if

Xerxes avoids a sea battle and if he commits to one:

I have learned that they have no food on this island, and it is not likely, if you lead
your army against the Peloponnese, that those of them who have come from there will
sit still, nor will they care to fight at sea for Athens ... If you engage in a sea battle

straight away, | am afraid that the defeat of your fleet will also ruin your land army

oV1e Yap 6110 TAPO oPL £V TH| VIIGH TOVTI, OG £YD TLVOAVOUAL, 0VTE TOVS 01KAOC, iV
oV émi v Ilehomdvvnoov havvng Tov melov oTpatdv, ATpepelv ToVG EKETDEY aVTOV
fikovtag, 00d¢ Gl peAnoel Tpod TV ABnvémv vavpoyéew ... v 0 avtika Emeydig
VOO Uoyoot, SEWaived U O VOLTIKOC oTpatdg Kakwbeic tov melov mpocdninontol

(8.68P2 ... y1)

She is arguing here from probability, signalling the need to exercise judgment, to choose
between two options. Artemisia concludes, however, by reverting to an argument based on the
rhetoric of praise and blame, reminding Xerxes of the baseness and cowardice of others, in an

attempt to establish her own superiority:

255



Good people’s slaves tend to be bad, and the slaves of the bad tend to be good. You,

who are best among men, have bad slaves

TOIGL PUEV ¥PNOTOIGL TV AvOpOTOV KaKol S0DAol PIAEovot yivesOat, Toiot O KaKoiot

xpNOoTOL. 601 68 EHVTL AploT® AvOpAV TAVTOV Kakol 60DAOL €iGt.

She emphasises the contrast between Xerxes, dpictog avopdv, and his enslaved allies, a
contrast which also applies to her, since she fights freely, not under compulsion (00dgpfig ot
govong avaykaing, 7.99.1). The antithesis is between free and slave as well as between men
and women. Herodotus proves Artemisia’s oratorical andreia by showing her in a verbal
combat, and constructing for her a speech characterised by the antithesis of praise and blame.
This makes a form of ring composition; she starts her speech with self-praise, to make Xerxes
favourably inclined towards her and concludes by reminding him of the shortcomings of
others. By attributing baseness and cowardice to others, she establishes her own superiority.
This speech, therefore, illustrates what Roisman calls the ‘rhetoric of agon’ in which there
have to be winners and losers, and which finds expression also in the manipulation of courage
and shame by Athenian orators who elevate self and denigrate others.®*® She speaks in terms
of binary opposites, the adversarial creation of the ‘other’ in a successful rhetorical

performance.

However, her speech also includes strategic advice, which requires Xerxes to exercise
judgment between two options. She also does the remarkable thing of performing iségorié at
the Persian court, that is, speaking like a man in Athenian terms. Herodotus shows that such

speech is risky; all Xerxes’ councillors, bar Artemisia, are coerced by the nomos of tyranny.

%18 Roisman 2007: 393-5; Rosen and Sluiter 2003: 8.
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The response to Artemisia’s performance by the internal audience, both her friends (ebvoot,
8.69.1) and her enemies, motivated by envy and resentment of her political influence
(dyeopevoi 1€ kai @Oovéovieg, (1 &v TPOTOIGL TETUNUEVNS OO TAVTOV TAOV GULUUAY®V,
8.69.1), makes it clear that everyone on the Persian side thinks Xerxes is committed to a sea
battle and anticipate, therefore, that he will punish Artemisia (kokOv Tt TelGOUEVNG TPOG
Bacthéog, 8.69.1) or kill her (amoleopévng avtig, 8.69.2) for voicing a different opinion.
Perhaps they recall his fury (Bupwbeig, 7.11.1) in an earlier debate, when the rest of the
Persians had kept quiet, not daring to voice an opposite opinion (GlOTOVTIOV 6& TOV GAA®Y
[epoémv Koi 00 TOAUOVTOV YvOuNnY drodeikvocOat avtiny Tf) npokewévy, 7.10). Artabanus,
however, urged caution before Xerxes launched his expedition against the Greeks and crossed
the Hellespont. Xerxes was furious and said to him: ‘for your craven cowardice I will
humiliate you by not taking you with me on this expedition to Greece; instead you will stay
here with the women’ (koi Tot TaOTNV TNV ATV TPOoTIONL £0vTL Kak® kol dBOU®, pnte
ovotpatedectar Euotye €mi v EAAGSa avtod te pévewv duo tiiot yovaiéi, 7.11.1). As
Boedeker notes, this rebuke makes the invasion of Greece a masculine pursuit; Artabanus is
unmanned by being denied the opportunity to prove himself in battle.®*® The response of the
internal audience to Artemisia’s speech reveals that their primary concern is how Xerxes will
react, not whether her strategic view is correct, and shows that Xerxes has canvassed their

views as a test of loyalty, not in the spirit of joint decision-making.

Xerxes’ response, however, is not anticipated; he is pleased with Artemisia’s advice (képta €
o0 11} yvoun, 8.69.2). Exactly the same phrase is used to describe Darius’ reaction (4.97.6)

to Coés’ advice, before the king invaded Scythia, not to dismantle the bridge over the Ister

%19 Boedeker 2011: 219.
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river but to keep it guarded as an escape route. Darius, however, is not only pleased with this
advice, but follows it. Xerxes, by contrast, does not act on Artemisia’s advice but gives orders
that the advice of those in favour of a sea battle be followed (toiot TAéoot meifecbon Exéleve,
8.69.2). This is because he likes the polarities in Artemisia’s speech (after all, he speaks them
himself), and the way her speech is constructed in terms of opposites, but he does not heed the
yvouog apiotag which is what Herodotus himself approves, nor does he come to a balanced

judgment between two options.

Both the contemporary and the modern audience can appreciate the dramatic irony in Xerxes’
failure to heed Artemisia’s warning. This, suggests Lang, is its function, to prefigure Xerxes’

defeat at Salamis.®?

Xerxes’ response to the speech is part of Herodotus’ characterisation of
his motivation, a firm belief that his men fought badly on purpose at Euboea because he was
not there (téde katado&ac, mpog pev Evfoin ceiag 0elokaxéey ¢ oV mopedvTog avToD,
8.69.2). He listens, therefore, to Artemisia’s criticism of other allies, which, | have suggested,
is a function of her agonistic andreia, but he ignores her accurate analysis of the Greek
position and her subsequent advice, to avoid a sea battle and take advantage of Greek
disunity. This is because he gives too much significance to his own contribution as king,
thinking that his presence at Salamis will make them perform as men. His final action, before
he gives the order to set sail, is to prepare himself to watch the battle (a010¢ TOpecKEHOGTO

BenocacOor vavpayéovtag, 8.69.2), a Persian defeat when many men die precisely because

they want to be seen by him (8.86; 8.89.2).

%20 Lang 1984: 32.
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Our response to Artemisia’s speech is conditioned by the additional information that
Herodotus gives about her and Xerxes’ other allies. How do her claims for her own
contribution and her criticism of others as expressed in her two proverbial statements and in
particular the Egyptians, Cyprians, Cilicians and Pamphylians fit with Herodotus’ narrative?
At the battle of Artemisium, off the coast of Euboea, Herodotus has nothing to say about her
role, whereas he marks out the Egyptians for their outstanding bravery (npioctevoav, 8.17).
More generally, he also mentions Syennesis of Cilicia and Gorgus and Timonax, both of
Cyprus, as amongst the most notable (évopaototator, 7.98) of Xerxes’ naval commanders.
Moreover, the joint contribution of the Egyptians, Cilicians, Cyprians and Pamphylians to the
Persian fleet was 480 ships (7.89.2-7.91) as against Artemisia’s five, though these are
described by Herodotus as most famous (véag gvdo&otdtag, 7.99.2), after the squadron from

Sidon; her exploits were ‘hardly sufficient to justify this extravagant praise’.%

Moreover, Herodotus does not attribute the losses off the coast of Euboea to Persian
inferiority but to shipwreck, caused by a storm which happened by divine will (éroiéeto te
nav V7o Tob Ogov, 8.13) to reduce the disparity between the size of the Persian and the Greek
navies. He thus creates a distance between his version of events and that he gives to
Artemisia, on this occasion through being silent about Artemisia’s actions, giving us no
evidence either way as to whether she showed andreia, but commending those men she
condemned as cowards. This first speech, therefore, shows Artemisia as an accomplished
orator, who manages to give sound strategic advice whilst also using the rhetoric of praise and

blame, which is undercut by Herodotus’ narrative on the battles of both Euboea and Salamis.

%21 Macan 1908: 126.
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Some bravery was involved in her making the speech but she is also shown as someone

capable of misrepresenting the truth for rhetorical advantage.

Xerxes, however, is coerced by nomos himself; he is obliged as king of Persia, to wage
constant war. He makes this point explicit when he first declares his intention to attack Greece

and achieve world domination:

Men of Persia, | am introducing no new rule here; I am simply drawing on traditional
Persian ways ... there has never been a time when we have not been at war, ever

since Cyrus deposed Astyages and we took over from the Medes

dvopeg Iépoat, o¥T  avTOG KATNYNGOUOL VOLOV TOVOE &V DUV TBglS, mapadeEdpevoc
€ OUT® YpPNooUalL. ®OG Youp £€yd muvBdvouar TV mpesPutépmv, OVOAUN KO
Ntpepioapev, éncite moaperdfopev v mMyepoviny mvde mapd Mndwv, Kidpov

KateAdvtog Actudyea (7.8a)

| learn that this is the situation: no city of men or any human nation which is able to
meet us in battle will be left, if those of whom | speak are taken out of our way. Thus

the guilty and the innocent will alike bear the yoke of slavery.

movOavopan yop ©de Exstv, obte Tve TOMY Avdp®Y oddepiay obte EOvog oVdEV
avOphmov VmoleinecOat, O Npiv oidv 1€ Eotan EMOslv 8¢ pdynv, TOVTOV TGOV
katéle€a vmeEapopnuévev. odtm of te MUiv oitor EEovat dovAlov {uyov ol te

avaitiot. (7.8y3)
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Xerxes is portrayed as a man who seeks to cross the boundary between Asia and Europe and
then obliterate all boundaries by creating an world-wide empire, thus personifying hubris, by
violating the boundary between men and gods.®?> However, he is also subject to pressure to

emulate his predecessors and does not discriminate between the innocent and the guilty.®*

His response to Artemisia’s speech shows him to be a man who lacks judgment. He enjoys
Artemisia’s display of her competitive andreia, and listens to her caustic criticism of his other
allies but discounts her accurate analysis of the Greek position and ignores her advice, to
avoid a sea battle and take advantage of Greek disunity. Xerxes, therefore, proves to be
constrained by the nomos of Persian imperialism, which compels him to reject Artemisia’s
advice.®® She, however, is the only one of the king’s allies who is not constrained by fear,

and speaks freely, like the normative Athenian male.

4.2 Second speech of Artemisia

The second occasion when Artemisia gives advice to Xerxes is after the defeat at Salamis. On
this occasion, he recognises that she had been the only person with a strategy (épaiveto podvvn
voéovca & momtéa v, 8.101.1) and had given good advice (0 cuveBovievoac, 8.101.4),
and asks for her advice on her own, dismissing (puetootnoduevoc, 8.101.2) his councillors and
guards. On this occasion, therefore, Xerxes is the sole internal audience and judge of her
performance. He puts to her the two options proposed by Mardonius, that is either for him to
launch an immediate attack on the Peloponnese (8.100.3) or to allow Mardonius to wage war

on his behalf.

622 Asheri 2007: 38.
%23 Baragwanath 2008: 243-246; Bowie 2007: 8-11.
624 Munson 1988: 95-96. Chiasson 2003: 31.
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Artemisia says it is difficult to know what is best to say (yoAemdv uév €61t GLUPOVAEVOUEV®D
TUYXElV 1O Aplota gimooav, 8.102.1), a form of self-deprecation which is itself a rhetorical
strategy and is disingenuous.®”® Her speech reveals that there is no real argument to be had.
She devotes no time at all to Mardonius’ first proposal. She commends the second as being
advantageous to Xerxes whether Mardonius succeeds or not. If Mardonius succeeds, the
achievement will belong to Xerxes, because his slaves were victorious (cov 10 &pyov yivetat;
ol yap ooi dodAot katepydoavto, 8.102.2); the repetition of cov ... col emphasises his
ownership of the victory. If he fails, Xerxes and his family will still survive, and the Greeks
will have to ‘run for their lives, over and over again’ (fiv yap o0 te mepiiig Kol oikog 6 6dc,
TOAALOVG TOAAAKLG Ay@dVag dpapéovtar mepi ceEmv avt®dV ol "EAAnveg, 8.102.3). This is clever
oratory on Artemisia’s part; she gives Xerxes a way to save face. Though he is the one about
to flee, she suggests it will be the Greeks who will be running away in the longer term. It is
significant, | think, that Xerxes is the only addressee, since what she proposes does not fit
Xerxes” model of kingship which relies on his presence. Moreover, her arguments could not

safely be put to a wider audience.

This second speech, therefore, is constructed less as an attempt to persuade, and more as an
accurate reading of Xerxes’ mind and intentions, which Herodotus makes explicit as narrator:
‘I think he was so frightened that he would not have stayed even if every man and woman had
told him to’ (003 yap €l wavteg Kol TACAL GLVEBOVAELOV AVT® HEVELY, ELEVE OV SOKEEWV ELLOL:
obto katappwonkee, 8.103). On this occasion, he presents Artemisia as voicing a pragmatic

solution and acting as the ‘consummate courtier’” who protects herself, since it is safer to

%25 Hesk 2000: 202-230; Zali 2015: 28 on the rhetoric of anti-rhetoric, claiming not to be using
rhetorical tropes.
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advise retreat, than find herself in Mardonius’ position, if things go wrong for the Persians.®?®
Artemisia succeeds as a courtier because she performs appropriately as a speaker, she
establishes a distinctive position at court proving to be the only person with a strategy, she
protects her authority within the court hierarchy, whilst acknowledging Xerxes’ power, and
she manages to promote herself and criticise her rivals at court, ensuring her own self-

preservation.®’

However, her speech also has a proleptic purpose, in making a significant prediction. Perhaps
it was a ‘vast mistake’ to let the king escape. °?® Certainly the Athenians were incensed when
they found out (pdAiota ékmepevydtov nepmpékteov, 8.109.1) and it took a ‘disingenuous
speech’ (tadta Aéywv 01€Parde, 8.110.1) by Themistocles to convince them not to pursue the

king.®?

Baragwanath points out that diafdiierv means both ‘to deceive’ and ‘to hide one’s
intentions’ but argues that the Athenians were ready to be persuaded (mévtog &rowotl noav
Aéyovtt meibeoBar, 8.110.1).%%° This suggests a parallel with Artemisia and Xerxes. Her advice
pleases the king because it confirmed his own intentions (Aéyovca yap €mnethyyove TG meP
avtog évoee, 8.103). Moreover, just as | noted Artemisia being commended for her good
advice by Xerxes, so Themistocles is judged by the Athenians to be both clever and a good
advisor (copdg te kai ebPfovrog, 8.110.1). However, his true motivation in urging the Greeks

to stay in Greece, according to Herodotus, was to gain favour (dmofnxnv péiiov tooeodar,

8.109.5) with Xerxes.®®! Like Artemisia, he is skilled at strategy but capable of treachery and

626 Bowie 2007: 191.

®27 Zali 2015: 114.

®2 Macan 1908: 518.

629 Waterfield’s translation of StapéAiewy.

630 Baragwanath 2008: 310.

%31 Baragwanath 2008: 290 - this narratorial intervention is a sharp contrast to the ‘noble rhetoric’ of
Themistocles’ speech.
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betrayal. Baragwanath calls Themistocles a ‘man of méris’®** for whom self-interest is
paramount. The same could be said of Artemisia. Her speech, like her actions at Salamis,
shows political and ethical expedience, not heroic valour, qualities which are part of the

andreia which Herodotus attributes to her. %%

To summarise, Artemisia shows skill in ‘playing with the rules’. Even in defeat she can
manage the relationship with Xerxes to her advantage. Herodotus shows this through making
her a skilful speaker, who can ‘read’ Xerxes effectively, but whose excellent advice (yvopog

apiotag, 7.99.3) is disregarded, making this a judgment by Herodotus on Xerxes, not on her.

4.3 Themistocles’ first speech: a comparison

In constructing Artemisia’s first speech, Herodotus shows her contending with the royal
nomos of aggression, which compel Xerxes (7.8: 7.12-18) and his father before him (3.134) to
extend the Persian Empire. It was always going to be difficult to persuade him to refrain from
battle. However, she accurately diagnoses the Greeks’ problem: Greek disunity, fear of the
invader and a desire to retreat in the face of the overwhelming superiority of the Persian

forces.%**

As the Persians progress through Greece, some states medise (7.132; 7.138), some
do not (7.178.2) and Herodotus’ narrative gives a detailed account of the dilemmas and
disagreements between Greek states, in the face of Xerxes’ invasion. The Greek league

against the Persians sent delegations to Argos (7.148-52), Sicily (7.157-63) and Corcyra

(7.168) to try to persuade them not to remain neutral or to become allies of Persia.

632 Baragwanath 2008: 317.
%33 Bassi 2003: 41n.48.
%34 Blosel 2001: 184; Baragwanath 2008: 293-4.
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Herodotus also notes that fear is often the decisive factor in determining whether states fight
or retreat. For example, when the Greek forces decide to retreat from Tempe in Thessaly, on
the advice of Alexander of Macedon, he observes, as narrator, the persuasive effect of fear
(Soxéewv 8¢ pot, appwdin fv 1o metov, 7.173.4).5° However, whereas Artemisia flatters
Xerxes, Themistocles makes his praise of Eurybiades conditional. It is within his power to
save Greece (Ev coi viv €01t odoar v ‘EALGOa, 8.600) but only if he takes his advice to
stay put and fight rather than withdraw to the Isthmus, as the other Greeks at Salamis had

already decided to do.

Both Themistocles and Artemisia, however, are speaking against the majority view. Artemisia
skilfully avoids attributing any blame to Xerxes for past defeats. Themistocles, too, is aware
of the danger of inflaming Greek disunity by repeating Mnesiphilus’ view (8.57) that the
allies would disperse if they retreated from Salamis, and he omits it from his speech. He
recognises that ‘it would not bring him any advantage to make accusations’ (ovx &pepé oi
Ko6opov ovdéva katnyopéewy, 8.60); to adopt the legal parallel, he decides an adversarial
approach is not appropriate. This focalisation reveals his awareness of the fragility of the
Greek alliance but also his self-interest which mirrors Artemisia’s comments on the
uselessness of the Persian allies. The external audience, however, will recall Mnesiphilus’

warning, which is predicted by Artemisia in her first speech.

Both comment on the inferiority of their own side’s forces. Artemisia’s remarks about the
Persian navy find an echo in Themistocles’ observation that the Greeks are at a clear

disadvantage ([éc] to fikiota Huiv cvueopdv éoti, 8.60a) in a sea battle in open water,

%35 Other examples of fear as a motivating factor are 7.183.1; 7.207; 8.4.2; 8.56 and the desire to
retreat 7.219.2; 8.18; 8.49; 8.74.
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because their ships are heavier than the Persian ships and the Persians have a larger fleet. Both
speeches are also characterised by pragmatism and evaluation of risk. Artemisia reminds
Xerxes that he has already taken Athens, his ostensible goal, so why take the risk of a naval
battle? Themistocles tells his audience that they run the risk of inviting the Persians into the
Peloponnese and putting the whole of Greece in danger (c@éoag avtoc Gelg €mi v
[Tehomdvvnoov, kivdvvedoelg 1€ andon tf ‘EALGSL, 8.600) if they retreat to the Isthmus, and
will lose Salamis, Megara and Aegina in any event (8.60a). In putting the case for the
alternative option, he argues from probability that the Greeks, if they fight in the narrow
straits, will prevail, if the battle goes as they might reasonably expect (fjv t& oikdta €k 10D
noAépov ékPaivn, molhov kpatioopev, 8.60B). Unlike Artemisia, however, he does not
consider the possibility of defeat at Salamis but uses an emotional appeal to argue for its
survival as the place where ‘we have placed our women and children’ (£g v fuiv vTékkerton
tékva 1€ kol yovaikeg, 8.60P). This is a sleight of hand; he is speaking to the Greeks but it is
the Athenians who have had to take refuge at Salamis. However, this makes it a persuasive

argument for his Athenian audience.

Artemisia uses a proverb that good men have bad slaves and vice versa. Themistocles
concludes his speech contrasting those who make reasonable plans and those who do not
(oikéta pév vov Povievouévolst ... pn 6¢ oikdta PovAesvopévoict, 8.60y), echoing
Mnesiphilus’ advice in which he emphasises the importance of debate (dfovAmoct ... ta
Bepovievpéva ... petapfoviedoacOar, 8.57.2) and Artabanus’ similar words to Xerxes, that a
well-laid plan brings the most advantage (1o yap &b BoviedecOar képdog péyiotov evpickm

é6v, 7.1052).%%® However, Artabanus is characterised as a cautious person, a foil to Xerxes.

6% De Bakker 2007: 109n.54, 111n.66.
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Themistocles, by contrast, is characterised as impatient, as the exchange with Adeimantus
before his speech makes clear, when Themistocles does not wait for Eurybiades to arrive: ‘In
the games, those who start before the signal is given, get flogged’ (év toiot dydot oi
npoe&aviotduevol pamiCovtal, 8.59) says Adeimantus, to which Themistocles replies ‘Those
who get left behind, win no prizes’ (O1 6¢ ye éykatolemopevol ob otepavodvral, 8.59). There
is irony in Themistocles advising counsel, just as there is in Artemisia following praise of her
exploits with a generalisation about female inferiority, which suggests that both characters are

skilled at making speeches that are appropriate for the situation.

Both Artemisia’s and Themistocles’ first speeches, therefore, dramatise an attempt at arguing
against the prevailing view. The reaction to those speeches, however, is very different.
Whereas Xerxes is pleased with Artemisia’s speech but does not take her advice,
Themistocles faces immediate opposition from Adeimantus, who questions his right to speak,
as Athens has fallen to the Persians making Themistocles a ‘man without a city’ (amo6AL avopi,
8.61.1). He responds by abusing both Adeimantus and the Corinthians generally (moAAd te ko
koK Eleye, 8.61.2) and speaking in a more forthright way to Eurybiades. He threatens to
withdraw the Athenian troops if he does not stay to fight. His rhetoric hardens; he speaks
more vehemently (pdAlov €meotpappéva, 8.62.1) and puts the alternatives in stark form;
either Eurybiabes can be a brave man (évrp ayaf6g, 8.62.1) or he can bring ruin to Greece.
The debate is adversarial, described by Herodotus, using a military metaphor, as a verbal
skirmish (£neol axpoPfolicduevor, 8.64.1), echoing the verbal jostling between the Greek
commanders at Salamis (&0wopog Aoywv moArdc, 8.78). Herodotus, as narrator, expresses the

viewpoint that fear was the motivating factor in Eurybiades’ decision to stay:
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When Themistocles said this, Eurybiades changed his mind. I think he did so chiefly

out of fear that the Athenians might desert them if they set sail for the Isthmus.

Tadto ¢ OgriotokAéog Aéyovtog dvediddoketo Evpufidong: dokéewv o€ pot,
appodncog pndAioto tovg Adnvaiovg avediddokeTo, U oEeuG ATOMTMOOL, |V TPOC

tov ToOuov aydyn tog véag (8.63)

This earlier speech also illustrates the power imbalance between Athens and Corinth. When
Adeimantus threatens to withdraw his troops before the battle of Artemisium, a bribe from
Themistocles is enough to persuade him not to do so (8.5.2), but withdrawal of the 200
Athenian ships before Salamis would have left the rest of the Greeks no match (odkét
gyivovto a&opayot ot Aowoi, 8.63) for the enemy. As Munson notes, Themistocles is
‘executive rather than advisor’ whereas Artemisia is isolated and powerless.637 This use of
threats foreshadows later use of force and compulsion by Themistocles, and his changing

character traits, from heroism before Salamis, to self-interest and hubristic tendencies after.5

Bakker suggests that the two speeches of Themistocles, a ‘clever blend of strategic argument
and a naked threat’, together keep the fleet at Salamis long enough to prevent the
fragmentation he feared and Artemisia predicted. ®*° They also illustrate both a contrast with
the Persian court where Artemisia is the only person to practice isegorie, but also the reality
that power rests with Athens, just as it does with Xerxes on the Persian side. Themistocles has
to establish his authority in a male hierarchy, hostile to his opinion, and he wins in the end

through a deceptive act.

837 Munson 1988: 98.
638 Blosel 2001: 195-6.
%39 De Bakker 2007: 113.
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5. Battle of Salamis: Artemisia in battle

Artemisia’s motive of self-interest becomes apparent also in her actions in battle.%** During
the battle of Salamis, Artemisia is being pursued by an Athenian ship, whose skipper has been
offered a substantial reward for her capture, because of the Athenians’ anger at being attacked
by her. The Athenians’ hostility to a woman attacking Athens has echoes of the Amazon
myth; they are the only group, however, shown to foreground Artemisia’s gender. Her skill in
battle consists of deceiving both Greeks and Persians, by sinking one of her own ships. The
Athenian captain assumes that Artemisia’s ship was either Greek or was a defector from the
Persians fighting on his side, so he changed course and turned to attack other ships (8.87).
Xerxes’ men recognise her insignia and draw the king’s attention to her performance in the
battle, which they interpret as her sinking an enemy ship (8.88). As none of the crew of the
ship sunk by Artemisia survive, there is no-one to correct their assumption. The king’s
explanation for the defeat at Salamis is ‘My men have turned into women and my women into
men!” (‘ol pu&év avopeg yeydvaoi pot yovoikee, ai 8¢ yovoikeg dvopeg’, 8.88). He attributes
andreia to Artemisia for her actions in battle, as he contrasts her conduct with that of his men,

whom he perceives as cowards.

However, Herodotus’ narratorial judgment on Artemisia’s performance is less positive:
‘although she did a bad deed, her actions made Xerxes particularly pleased with her’ (todto
0¢ ouVEPN BoTe KOKOV £PYOGOUEVIV GO TOLTOV OVTHV HAAMGTE VdoKIpTcol Tapd ZEpEN,
8.88.1). Herodotus attributes her success to her double good fortune (gdtvyin ypnoouévn

dumAd Emvtnyv ayoba épydoato, 8.87.4) not to courage, and shows that he, unlike the Greeks

%40 Munson 1988: 101; Boedeker 2011: 219; Sebillote Cuchet 2015: 242.
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and the Persians, is not deceived by Artemisia. Moreover, Herodotus does not attribute defeat

to cowardice on the part of the Persian force, as he declares:

They displayed and acted with far more courage that day than they had off Euboea:
every single one of them fought with determination, spurred on by his fear of Xerxes,

and each of them imagined that the king’s eyes were on him

Kaitol ov ye kol £yévovro TadTV TV HUEPNY Hokpd Gpeivoveg odtol EoVTdY f
pog EvPoin, mig T1g mpobupeduevog kail deyaivov EépEnv, £60keé 1€ €KOOTOG

EoVTov OenoacOat Pactiéa. (8.86).

Xerxes’ words to Demaratus, before the battle of Thermopylae, are proved to be true: his men
do excel themselves through fear of their one leader (bmo pév yap €vog dpyduevor Katd
TPOTOV TOV NUETEPOV Yevoiat™ dv, depaivovteg todtov, 7.103.4) but the larger Persian fleet is
at a disadvantage in the narrow straits of Salamis and it was precisely because crews were
trying to impress Xerxes with their bravery, ‘to show the king that they too could perform
well’ (og anodeEdpevoi Tt kai avtoi Epyov Pactiél, 8.89.2) that many perished, because they
fell into the path of retreating Persian ships. Herodotus thereby undercuts the stereotype of the

Persian as weak, effeminate and servile.?*

Artemisia clearly shows tactical skill in deceiving both Greeks and Persians and avoiding
capture but Herodotus shows that her claim to be superior to Xerxes’ other allies is not
justified by her actions, if andreia is bravery in battle. This paradoxical situation makes us
question the very meaning of andreia, if it can be displayed through ‘escape and survive’

rather than ‘win or die’, the Spartans’ all-powerful nomos (7.104). Thus, it is argued,

%41 Raaflaub 2011: 20.
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Herodotus links himself much more closely to contemporary sophistic debate in which the

weaker becomes the stronger, than to Homeric or Spartan models of manly valour.®?

However, | do not think that Herodotus takes such a polarised position in portraying
Artemisia in this way; rather, he highlights ambiguities in her character which could equally
be found in a man. His own judgment of her performance is that he commends her for giving
excellent advice, he condemns her for her self-serving actions during battle. Her
characterisation, therefore, is complex and nuanced. Her capacity for deception, moreover, is
not gender specific, in that she is similar to Themistocles in her ‘trickster’ side.®”® In
Themistocles’ case, this is before the battle. Once the Persians arrived at Salamis, fear once
again took hold of some of the Greeks (dppmdeov, 8.74.1) when they learned that the Greeks
at the Isthmus were building a defensive wall, and they began to question Eurybiades’
judgment (Bdpo motevpevor v Evpufradew afoviiny, 8.74.2). Realising that he was being
defeated in the argument (¢ocodto 1§} yvoun, 8.75.1) by the Peloponnesians, Themistocles
arranged for his slave Sicinnus to take a message secretly to Xerxes saying that the Greeks
were in a state of panic and planning to run away (dpnouov Poviedovtar KatappmOINKOTES,
8.75.2). This tricks the Persians into making preparations for an immediate attack and forces
the Greeks to stay put and fight, because they have been surrounded in the night by the
Persian fleet. However, at the battle of Salamis, Herodotus notes that, though Themistocles

advised the same group once again to fight badly, in practice few did (é0gloxdxeov pévrot

avT®V KoTd TOC OEoTOKAEOC EVTOANS OAiyOL, Ol 6 mAebveg ov, 8.85.1).

%42 Munson 1988: 103-4.
%43 Munson 1988: 104.
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Most commentators leave the story of Artemisia after the battle of Salamis, and her second
speech to Xerxes, or dismiss the concluding section with a dismissive aside. Romm for
example, describes it as ‘the Amazon warrior returning from battle to become the royal
nanny’.®** However, | think the conclusion to the story is very significant in that it signposts

complex gender identities which test gender binaries:

Having praised Artemisia, he sent her off to take the illegitimate children, who had
come on the expedition with him, to Ephesus; he sent with her his most trusted
eunuch, Hermotimus, to act as guardian ... who exacted the greatest retribution we

know of, for a crime committed against him

gmovécag O0¢ v Aptesiny, tovtnv pev amoctéAdel dyovcav avtod moidag €
"Epecov: vobor yap Tiveg ToIdEC 01 GLUVECTOVTO. GUVETEUTE O€ TOTOL TOLGT PUAOKOV
‘Eppotyov, yévog pév éovra Indacéa, pepdpevov 8& o0 T dg0TEPO TOV EVLVOVYWOV
napd Pacidél ... 1@ peyiot tiolg foN adwnBEvTL €yéveto mavtwv tdV MuElg Wduev

(8.103-5)

This story has been analysed mostly for its link to the story of Hermotimus’ revenge on
Panionius. Hermotimus, who achieved high status in Persia as a favoured eunuch destroys all
the males in the Chian family of Panionius, illustrating the reciprocal process of vengeance,
with which the Histories start, the theme of east-west and Greek-Persian reciprocal action

645

responding to unjust acts.”™ Hornblower reads the story as a ‘signifier’ for the Chian disaster

of 494 BCE when, as a reprisal for the lonian revolt, the Persians castrated the Chian boys and

%44 Romm 1998: 172.
%45 Braund 1998: 166-7.
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deported the girls. Xerxes’ defeat is reciprocal justice for this atrocity.®*® He highlights the
liminal significance of place in the story, which happens on the borders on the eastern
Aegean, where early Greek settlers, local non-Greeks, such as the Carians (whose female
resistance | analysed in chapter 1), and the invading Persians ‘coexist uneasily’ and where

cultural conflict about nomoi is to be expected.®*’

| think Herodotus also intends to highlight the fluid nature of gender boundaries in this
passage. Artemisia to this point has been shown as remarkable principally because she
performs a masculine role in speech and actions. Here she reverts to a more normative role as
a carer for royal children, who themselves have a liminal status as the children of pallakai, in
the company of a man who is physically not a man, but who paradoxically achieves status as a
non-man at the Persian court, enabling him to take his revenge on Panionius. Moreover he
comes from Pedasa, the place where the priestess of Athena grew a long beard (1 ipein g
Abnvaing moyova péyov ioye, 1.175) when disaster threatened, a woman like Artemisia,
therefore, who can move between genders.®*® She can perform both a masculine and a
feminine role, as can Hermotimus, someone capable of destroying a family but also of taking
a protective role of the king’s children. This pendant, therefore, is a significant reminder that
gender signifiers, as well as ethnic or cultural signifiers, are unstable and characters who are
gender-fluid invite us to interrogate gender boundaries. In my next case study, gender roles
are not so much fluid, as reversed, in that the woman performs as a normative male, the man

is unable to do so.

%% Hornblower 2003: 40-1, 55; Bowie 2007: 193.

" Hornblower 2003: 48-57.

%8 The passage is also included at 8.104 in square brackets in the Hude edition but, according to
Bowie 2007: 194 most editors excise it.
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6. Tomyris

Cyrus’ enthusiasm to engage in battle with the Massagetae (mpoBvpinv otpatevcacHal,
1.204.1) was influenced by two main factors, according to Herodotus; his birth, which seemed
more than mortal (1) yéveoig, 10 Soxéewv mAéov Tt givon &vOpdmov, 1.204.2) and his good
fortune in war ( edtuyin N KoTd TOLG MOAEMOLG Yevouévn, 1.204.2) which made him
invincible. Asheri suggests that Herodotus is signalling Cyrus’ hubris, born of
overconfidence, and preparing the reader for the reversal of fortune.®*® I will argue that whilst
the opposition of mortal and immortal rather than male and female is certainly an important
aspect of this story, there is also a strong gender element in that Cyrus is shown to have
changed as a character, from being the most manly of his contemporaries as a young man, and
someone who rejected stories of his divine birth, as | showed in chapter 4, to being a king
who cannot perform a masculine role in war and is defeated because he ignores good advice,
preferring to heed the ideology of female inferiority, and, as a consequence, underestimating

female capacity in war.

Cyrus initially tries to trick the queen with a marriage proposal, foregrounding her gender:

However, Tomyris realized that it was not her he desired so much as the Massagetan
kingdom, so she rejected his advances. Since Cyrus had got nowhere by trickery, he

next marched to the Araxes and started to wage open war against the Massagetae.

N 6¢ Topvpig cuvieica ovK VTRV PV PvopevoV GAAL TV Macayetéwv PBactininy,
aneinato v Tpdcodov. Kbpog 6¢ petd todto, d¢ oi 00A® oV mpoeymdpee, EAdcag Emi

oV Apdéea €noiéeto €k oD EPEavEG £l oG Maccayétag otpatniny. (1.205.1-2)

849 Asheri 2007: 214.
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Like Artemisia, Tomyris shows an ability to ‘read’ a Persian king; she rejects Cyrus’ proposal
of marriage because she knows he makes it to gain power for himself. By focalising this event
from Tomyris’ perspective, Herodotus shows the queen’s discernment and foreshadows

Cyrus’ later trickery. When she sees him prepare for war, she sends a message:

King of the Medes, give up this hasty enterprise. You cannot know if in the end it
will come out right for you. Stop and rule your own people, and put up with the sight
of me ruling mine. But no: you are hardly going to take this advice, since peace is the

last thing you desire

® Booed MAdwv, ntodoat omeddmv To omeddelc: ov yap dv gideing &l Tol & Kapdv
gotanl tadta TeAedpeva: Tavodpevog o0& Pacileve TdV cemLTOD, Kol MUENS AVEYEL
Oopéwv Apyovtag T@V mep dpyopev. ovkmv €0eAncelg vmodnknol thowe ypdcHat,

BALA TavTOg PoAAoV §i 81’ iovying sivor. (1.206.1-2)

Her use of the imperative shows an assertive character who takes the initiative.®® Dickey
reads Tomyris’ form of address, ® Paciked MASwv, as indicating her hostility to Cyrus and
comparing it with the two other occasions when this form of address is used, namely when the
two Spartiates present themselves to Xerxes to pay the penalty for the death of Darius’ heralds
at the hands of the Spartans (7.136.2) and the Spartan herald’s demand for compensation for
the death of Leonidas (8.144.2), also addressed to Xerxes. She argues that, as a form of
address it is ‘not entirely courteous ... and embedded in demands and threats’ whereas
Baciked is used in contexts where respect is shown.®*! Certainly this is suggested by the use

of Baciled by Atossa (3.134.1) and Intaphrenes’ wife (3.119.5), both to Darius. However,

%0 Hazewindus 2004: 152-162; 165-179.
%! Dickey 1996: 95.
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does Herodotus intend to convey hostile intent on the part of this speaker? The examples of
Atossa and Intaphrenes’ wife show the individuals in a relationship, of wife and of suppliant
respectively, where the form of address is calculated to persuade and influence. What is
striking about the three instances of @ Baciied MNdwv is not necessarily hostile intent but
certainly no intention to foster a relationship. That is how I read Tomyris’ address to Cyrus;
she is courteous but direct in rejecting future engagements with him, and | think Herodotus
shows through speech how her hostility to Cyrus increases, culminating in her extremely

hostile address to his corpse at the end of the story.

In advising Cyrus to avoid a battle with the Massagetae she mirrors Artemisia’s advice to
Xerxes, to avoid fighting the Greeks at sea. Unlike Artemisia, however, she is not eager for
war but seeks to maintain her territorial integrity. Her desire for peace echoes Croesus’ words
to Cyrus, that ‘no-one is mad enough to prefer war to peace, for in peace men bury their
fathers, in war fathers bury their sons’ (00d¢ic yap oVT® dvomtog €Tl OGTIC TOAEUOV TTPO
elpnvng aipéetor: &v pev yap i ol moideg ToVg TaTéPAG BATTOVGSL, &V 6& TQ Ol TATEPEG TOVG
naidog, 1.87.4) but she also speaks like Solon, who warns Croesus to look at outcomes and

endings (1.32.9).

Croesus is shown to have learnt this lesson from Solon and corrects Cyrus’ view that he will
inevitably win, saying that the wheel of fortune ‘does not allow the same man to prosper for
ever’ (00K €@ aiel Tovg avtovg evtuyéety, 1.207.2). However, he is less reliable as a military
strategist, advising Cyrus to cross into Massagetan territory, and telling the king ‘it would be
intolerably shameful for Cyrus the son of Cambyses to withdraw and give ground to a

woman’ (aioypov kol ovk avacyetov Kdpov ye tov Kappdoew yovauki ioavta vmoywpiicot

276



TS yopng, 1.207.5), thus playing to Cyrus’ belief in female inferiority. However, victory over
the Massagetae is not achieved through a great performance on the battle field but through
deception, leading Tomyris to accuse Cyrus of overcoming her son through the trick of
intoxication, rather than through strength in battle (to100T® QopPUAK® dOADCAS EKPATNOOC
Toudog Tod Euod, GAA’ o0 pdym katd tO kaptepdv, 1.212.2). By contrasting Cyrus’ trickery
with masculine warrior courage, Tomyris condemns Cyrus’ performance not only as king and
military leader, but also as a man. Her rhetoric has hardened; Baciied Mndwv has become
‘bloodthirsty Cyrus’ (&minote oipatog Kdpe, 1.212.1) and this time there is a warning,
emphasised with an oath, that she will sate even his thirst for blood (fjAov éropvoui tot tov
Moccayetémv deomdtny, | pév oe &yd kai dminotov £6vta oipatoc kopéow, 1.212.3), a

threat she makes good after the battle.

In this story, the threat to her son is given as the motivating factor for war, thus foregrounding

Tomyris’ role as a mother, in contrast to Artemisia.®>

Moreover, Herodotus does not show
her glorying in victory. When the battle is over, and she pushes Cyrus’ severed head into a
wineskin she addresses him: ‘although I have come through the battle alive and victorious,
you have destroyed me by capturing my son with a trick’ (o0 pév éue {dodv 1 Kol Vik®GAav
o€ payn andieoag, Toido TOv EOV EAMV d0A®, 1.214.5); there is none of the rhetoric of self-

praise that I identified in Artemisia’s speech. To that extent, her conduct does not mirror that

of a normative male, victorious in battle, though her military victory is itself a masculine feat.

Thus, Herodotus shows her as a high-status woman exercising military power successfully

and speaking honestly and openly. In this way, she acts more like the normative male than

%2 |rjate 2013: 107; Chiasson 2012: 230; Boedeker 2011: 214.
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Cyrus, who uses a trick, rather than military force, to oppose her. He is also shown to ignore
the two Persian rules of showing bravery in battle and honesty (10 péyecOar gtvar éyadov ...
aAn0ilecOar, 1.136.1-2) thereby losing the andreia attributed to him as a young man (1.123).
He makes a strategic mistake in listening to Croesus’ gender prejudices as well as ignoring
Tomyris’ warnings, and he fails to live up to masculine norms that require victory in battle
and straightforward speech. However, he also ignores Croesus’ reminder of human mortality
and the mutable nature of good fortune, and so, like Xerxes, he is shown by Herodotus to
ignore human limitations, the boundary between mortal and immortal, which is another
significant polarity in this story as well as that between male and female.®®® As I have already
argued with respect to other characters, the rule of law includes divine rules which limit
human ambition and punish those who invite the phthonos of the god. This is made very clear

by Herodotus in the story of Pheretime, who goes too far in avenging her son’s death.

7. Pheretime

Pheretime is different from Artemisia and Tomyris in that she does not exercise military
power as of right, indeed she is shown to resist the constitutional change brought about by the
mediation of Demonax, which has introduced a new rule of law limiting the powers of

kingship. She petitions Euelthon for an army:

Pheretime came to him, asking him for an army to bring her and her son back to
Cyrene; Euelthon was willing to give her everything else, only not an army, and when
she accepted what he gave her, she said that it was fine, but it would be better to give

her an army as she asked. This she said whatever the gift, until at last Euelthon sent

853 Asheri 2007: 38-9.
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her a golden spindle and distaff, and wool, and when Pheretime uttered the same

words as before, he answered that these, and not armies, were gifts for women.

N Depetipn £6éet0 otpatiiic 1| Katdéel opéag ¢ v Kvpnvnv. 0 8¢ Evélbwv mav
uaAlov fj otpatiyv ol €6idov: f) 6& Aappdvovoa tO S160UEVOV KOAOV HEV EPN Kol TODTO
glvol, kKGAMov 8¢ 8keivo, 1O dodvai ol Seopévn otpatv. TodT0 &Ml TAVTL YOp TG
dwopéve Eleye, tehentoiov ol €E€mepye 0dpov 0 EvéMBmv dtpaktov ypOceov kol
Nhakdny, tpociiv 8¢ kai giplov. &nembong 8¢ avtic tig Pepetipng t@LTO Emog, O

EvéAOwv £pn totovtotot yuvaikag dwpéesBat aAL” o otpottf) (4.162.3-5)

Euelthon expresses a gender norm: the spindle was the archetypal gift for a woman

d.%%* Mitchell notes the Homeric echo, when Hector

symbolising her role within the househol
tells Andromache to go to her loom and distaff, because war is men’s work (Hom. Il. 6.490-
3).°® Through her repeated refusal of these gifts and her request for an army, she is shown to

reject the gender performance expected of her, though her high status as guest-friend is

recognised by Euelthon.

However, the political context for this request is significant. Arcesilaus and his mother
Pheretime are shown to reject the settlement introduced by the external mediator, Demonax of
Mantinea, which limited the power of the king, reserving certain religious functions to the
king but placing all other rights and privileges with the Cyrenean people (td dAha mdvto T
npdTEPOV ElYOV 01 Pacidéeg &c pécov @ dfum E0nke, 4.162.3).%°° Both mother and son resist

constitutional change, seeking to restore tyrannical nomos, and there is a parallel between this

%54 Iriate 2013: 110.
%5 Mitchell 2012; 10-11.
86 Asheri 2007: 687-690.
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and Pheretime’s rejection of the gender performance expected of her, I suggest, in that she is

shown to disregard both gender and political nomoi.

After her son’s death at the hands of men from Barca, Pheretime persuades the Persian
governor of Egypt, Aryandes, to put an army at her disposal (4.167). These forces besiege
Barca until the Barcaeans are tricked into letting the Persians enter the city and Pheretime
takes revenge, using the characteristic punishment by mutilation of a tyrant, but also
signalling gender reversal in that the men are penetrated, the women deprived of their

maternal capacity, making this a ‘horrific tableau’ of sexualised barbalrity.657

The Barcaeans who had played the biggest part in her son’s death were handed over
to Pheretime by the Persians, and she had them impaled at intervals all around the
city walls. She also had their wives’ breasts cut off and displayed here and there on

the city walls too

T0UG pHEV VoV aitiwtdrovg tdv Bapkaiov 1 Depetipn, éncite ol ék 1dv Ilepoémv
nopedodncav, avesKoAOTIGE KUKA® TOD TElYE0C, TMV 0€ GPL YLVAIKGV TOVG Halovg

amotapodon meplEsTiEe Kai TovTolot TO Telyog (4.202.1)

Herodotus is clear as to the consequences of her overstepping boundaries:

Pheretime came to a bad end as well ... she died a horrible death. She became
infested with a mass of worms while still alive, as if to show people that excessive

vengeance is looked on with jealousy by the gods

%7 Iriate 2013: 108-110 - I’inversion brutale des réles sexuels impliquée dans ce tableau d’horreur’.
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00 p&v ovde 1) Depetiun €0 v (OMv koTénhele ... anédave kakdc: {doo yop eOAEDV
£Eélene, og apa avOpdmoist al Anv ioyvpal Tipmpiot tpog Oedv Emipbovor yivovtan

(4.205)

Pheretime asks for an army and rejects the spindle, showing a disregard for the constraints of
nomos, and her gender transgression is a large part of her excess, as is her cruelty and barbaric
practice, but Herodotus’ judgment on her death suggests that she is punished ultimately for
overstepping the limits set by the gods on human vengeance rather than for her violation of
gender norms.®*® In this way, I think she is portrayed as more than a cruel and sadistic queen,
she is marked by a number of excesses. The end of the story makes it clear that the issue is not
just her gender but the same problem highlighted in other stories of male tyrants: power
corrupts her, and she oversteps the limits of acceptable human behaviour. Like Cyrus and

Xerxes, she is punished for violating the rule of law in its wider sense.

Conclusion

In the Athenian city-state, the binary opposition of genders is highlighted by an ideology of
female inferiority that goes hand in hand with the exclusion of women from male, political
power. However, the ideology still has a firm hold even when women do exercise power and
leads some men to underestimate female capacity. Cyrus thinks Tomyris will be tricked into
surrendering her power through a marriage alliance and does not take her advice or warnings
seriously. In fact, it is Cyrus who fails to live up to the normative gender performance
expected of a Persian man and king, seeking to defeat the Massagetae through a trick rather

than through bravery in battle. The performance of andreia as warlike masculine valour is by

%8 Dewald 2013b: 168n.24; Mitchell 2012:10-11.
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Tomyris, not by him. Xerxes and Artemisia both articulate the binary opposition of male and
female. Xerxes, however, is shown to misread the actions both of his men and of Artemisia,
casting them as cowards and the queen as brave. His defeat at Salamis, which makes him
scared and forces him to retreat, fractures his omnipotence as Persian king. Meanwhile
Artemisia, who survives as a free woman, both in speech and action, is very far from the
ideological construct of the inferior woman yet her performance of andreia is not
straightforward. Her ambiguous characterisation as brave in speech, the giver of good advice
but also capable of treachery and deception is shown not to be a function of her gender, as
these qualities, both positive and negative, are found equally in Themistocles. Herodotus also

tells Pheretime’s story as a warning on the excesses of mortal power more than female power.

He problematises the concept of andreia by showing, through the character of Artemisia, that
it is not the straightforward virtue of military prowess and bravery, which necessarily
excludes women. Both Artemisia and Themistocles are shown to be powerful people who can,
to a degree, escape the constraints of nomos, managing relationships successfully, in the case
of Artemisia, at Xerxes’ court, in the case of Themistocles, in the male hierarchy of the Greek

commanders.

To conclude, Herodotus destabilises the binary opposition of male and female by showing the
disjuncture between the rhetoric of female inferiority and the agency and authority of women
in his wider narrative. He characterises men and women in a nuanced and complex way, and
undermines the stereotype of the powerful woman who, for example wields power through
trickery, or whose public interventions lead to disaster for the wider community. He shows

men who do not live up to gender expectations, as well as women who defy those
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expectations. However, Cyrus, Xerxes and Pheretime all go beyond acceptable human

boundaries, thus suggesting that it is hubris which is their ultimate downfall.
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CHAPTER 6: CONCLUSION

In my introduction, I argued that we should consider the rule of law to be a concept which has
to be debated and which has a ‘thick’ and a ‘thin’ aspect. From a gender perspective, I do not
think it is sustainable to import a ‘thick’ definition of the rule of law into Herodotus’ Histories
because that definition relies on a commitment to universal human rights and to equality and
non-discrimination which is both anachronistic and would be incomprehensible to Herodotus,
let alone to his contemporary audience. However, I think it is possible to discern a ‘thick’
meaning of rule of law in the Histories if we consider the rule of law as a bulwark against
those tyrannical regimes which flout the rule of law. The arbitrary use of power, and the lack
of restraint on the exercise of that power, are hallmarks of most, but not all, tyrants in the
Histories. Those who flout the rule of law do so by ignoring limits which are implicit in the
unwritten laws of the gods and of communities, by exercising power in an arbitrary way, and
by disregarding the rules which bind everyone. Gender transgression is a significant marker of
this, so Cambyses, for example, not only laughs at religion and custom, and uses law to do
what he wants, but also destroys his oikos through killing his wife/sister and unborn child.
Does this mean, therefore, that the rule of law is incompatible with tyranny? Herodotus, I
argue, gives us a more nuanced view in the character of Darius, whose dealings with
Intaphrenes and his wife show both the coercive aspect of a tyrant who exercises the power of
life and death, but also differing responses to the nomos of tyranny, from Intaphrenes and his

wife, which lead to very different outcomes.

In matters of punishment, there are also limits on human vengeance as shown clearly by the

fate of Pheretime, whose gender transgressions are linked to her political misjudgement in
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trying, with her son, to subvert the constitution introduced by Demonax. As regards ambition,
Xerxes’ aim at conquering the entire world is part of a hubristic goal which ironically forces
him to obey the Persian nomos of expansion, and which finds a parallel at the Persian court,
when another type of nomos compels him, following his gender transgressions. Meanwhile
Cyrus forgets the message of Solon, passed on to him by Croesus, to look to the end, but also
underestimates the authority and power of Tomyris, who performs a more effective masculine

role than he.

In terms of Herodotus’ methodology, I have argued that he models for us a form of
inquisitorial legal method which is not based on the adversarial model of the Athenian law
courts and forensic oratory, but still requires legal skills of evidence-gathering, interpretation
and judgment. | have applied this to the performance of gender by men as well as women and
shown that Herodotus often shows appearance and speech to be deceptive, making it
imperative to be able to interpret what one sees and hears, and to make a judgment on that.
This is always in tension with the polarising model of ideology which, in gender terms, values

the male over the female and creates a binary opposition of male and female.

I have argued for a much wider definition of nomos than the model which is appropriate for
Athenian law, where we can debate how the institutions intersected with the individuals who
used them. In the Histories, the institutions are of less significance than the characters, male
and female, who engage with law in its various manifestations; as despot, as social regulation,
as divine sanction, but also as tool, as agent of social cohesion, and as part of identity, to

which individuals and groups are attached.
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I have used modern analogies in the light of Loraux’s plea for (controlled) anachronism; she
asks the question ‘if we really have so little in common with the Greeks how can we

understand them’?%*°

She acknowledges the dangers of asking questions the Greeks would not
have asked and drawing conclusions which the texts themselves do not justify, but argues that
we should make use of analogy as a means to understand and interpret these texts, paying
attention to the language and motivation of the speaker. | apply this to Herodotus and agree
that this is important for our reading of the Histories because Herodotus gives a subjective
identity, the internal aspect of nomos, to some of his characters, and to groups of people, by
attributing motivations, feelings and speech to them and requiring us to interpret his text.
Reflecting on our own world and the role of conflict and war within it, | identify certain
contemporary themes which link us to the world of Herodotus, in particular, the abduction
and rape of women, the displacement of communities and the mass migration of peoples, and
the cultural negotiations and conflicts which then arise, as well as the threat to the rule of law.

| read the story of the Carian women as a creative response, the making of a new nomos, to a

situation in which these women and their daughters have no formal power.

In the wider context, Herodotus juxtaposes stories of abducted mythical women used as
justification for political alliances or acts of aggression, with stories of women as founders of
cults and transmitters of social, religious and cultural values. In this way, the founders of the
oracles at Dodona and Siwa and the priestesses who tell their story, acquire an identity, rather
than being objects of exchange. However, in his wider narrative he also shows that the
meeting of cultures may lead to antagonism and hostility rather than integration; in the story

of the Aeginetans and the Athenians, female dress both symbolises the conflict between poleis

%59 | oraux, 2005: 127-130.
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and emphasises the differences between them. Herodotus, however, shows another aspect of
the rule of law through gender relations in communities; how these can be undermined in war,
leading to, for example, the Athenian women’s actions in killing the survivor of the Aegina
campaign, and in joining with men in killing Lycides and his oikos. He also shows that those
who destroy their own oikos break a fundamental rule of law, that imposes an obligation to

protect it, and avoid the empty oikos.

He also shows that those with power can escape the constraints of nomos to a degree, by
manipulating the rules to achieve a desired outcome. Anaxandridas and Argeia both regard
nomos as something which can be changed through negotiation, rather than being the despot
to which Demaratus introduces Xerxes. Artemisia manages to perform effectively as a free
agent, despite the constraints of the Persian court, and negotiates both male and female roles
successfully. However even those without power can have some agency, like Cyno under the
oppressive regime of Astyages, when she asserts her commitment to the rule of law in a
‘thick” sense, protecting the oikos which Astyages seeks to destroy. The Carian women
respond to their oppressive situation by creating nomos, asserting their authority to settle
arrangements and discourse within the oikos, and using the coercive power of oaths to pass
that nomos onto daughters. Candaules’ wife is unusual in being the judge in her own cause,
and asserting the rule of law in her marital relations, yet most of her audience would recognise

that Candaules had acted unlawfully.

The rule of law in the Histories is a normative ideal. Herodotus shows how often it is broken,

undermined, and distorted, usually by those who have the power to disregard the rules.

However, he also shows the consequences for those who do so, and he thereby asserts the rule
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of law over everyone. Though we cannot identify in Herodotus a concept of universal human
rights, | think we can discern a belief in a concept of universal values, which acts as a check
on the powerful as well as the rest of society. | am writing this conclusion at a time when, in
the UK, the executive is exercising the royal prerogative, parliament is asserting its
sovereignty, and the judiciary is being asked to adjudicate, making the rule of law a live issue
which is being debated and contested in the context of Brexit. On 24th September 2019, the
Supreme Court decided that the prime minister had acted unlawfully in advising the queen to
prorogue parliament, referring to a 17th CE case (Case of Proclamations (1611) 12 Co Rep 7)
which held that “the King hath no prerogative, but that which the law of the land allows
him”.%®° The Supreme Court also reasserted the principle that ‘every prerogative power has its
limits’ and that ministers are accountable to Parliament, to ensure due scrutiny and to protect
citizens from ‘the arbitrary exercise of executive power’.®®" The law lords thereby declared

the rule of law. In Gina Miller’s words, ‘our laws are all that protect us from tyranny and

before them we are all equal’.®® It is a sentiment with which Herodotus would agree.

%00 [2019] UKSC 41 [32], [49]
%1 [2019] UKSC 41 [38], [46]
%2 The Guardian 30/08/19.
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